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Preface

The need for technology transfer, especialy to developing countries, has been
recognised in various international bra” Over 80 international instruments and numerous
subregional and bilateral agreements contain measures related to transfer of technology and
capacity building. The technology-related provisions contained in such instruments follow
different approaches, depending on the object and purpose of the respective instruments.
They all aim, however, at promoting access to technologies and, in some cases, the
development of local capabilities in developing countries, particularly in least developed
countries.

The adoption of technology-related provisionsis an expression of States willingness to
cooperate internationally to redress or reduce the asymmetric distribution of scientific and
technological capabilities in the world. There has been some success in implementation, but
more needs to be done. A considerable gap exists between the intentions expressed in the
agreed provisions and their effective implementation. This Compendium of the various
commitments is intended as a reminder of the considerable scope for further policy action.

The present Compendium contains a selection of transfer of technology-related
provisions drawn from international instruments. Thus, it includes relevant excerpts of
international instruments at the multilateral, regional, inter-regional and bilateral levels. The
use of the term “instrument” is meant to reflect the variety of form and effect of the
international acts and documents. It seems reasonable to group them according to their
differing forms and membership: multilateral nstruments (universal or quasi-universal in
their memberships), interregional instruments (which involve two or more regions often
through their respective regional institutions), regional instruments (membership is limited to
a particular group, defined geographicaly or otherwise), bilateral agreements, and other
instruments among States, and resolutions of organs of international organizations. Each of
these categories contains both legally binding and non-binding instruments. Instruments at
the multilateral level (Part I) are grouped in legally binding instruments (Part [.A) and not
legally binding ones (Part 1.B). The former instruments also include ones not yet in force but
agreed-upon by the respective parties. The regional level category also contains both forms of
instruments. Drafts, non-governmental instruments and the outcome of an UNCTAD Expert
Meeting are reproduced in an annex.

An effort has been made to select instruments that reflect a broad variety of forms,
policies, practices and effectiveness of implementation. These aspects are discussed in the
Overview. The excerpts in this Compendium should not necessarily be viewed as model

provisions.
bd I LA~

Karl P. Sauvant, Director
Geneva, June 2001 Division on Investment, Technology and
Enterprise Development

" In the Bangkok plan of Action, UNCTAD was requested to “analyse all aspects of existing international
agreements relevant to transfer of technology” and “examine and disseminate widely information on best
practices for access to technology” (paragraphs 117 and 128), UNCTAD (2000a).
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Overview

The abilities to create new technology and to acquire and adapt successfully
technologies from both external and internal sources are critical determinants of a country’s
ability to compete successfully. While this gplies to al countries, it is evident that the
transfer of technology from foreign sources and from international and domestic research
institutes represents a potent source of technological information particularly for developing
countries. The challenge is to establish and maintain effective access to this information and
to devise mechanisms for deploying it effectively within an economy. Technological
knowledge includes both the know-how of processes for producing goods and services and
the organizational and management information needed to produce and distribute it
efficiently. Such technology is embedded in machinery, equipment, licensing agreements,
and managerial skills. Opportunities to learn aso occur through other means such as training
and access to the global stock of scientific and technical information. A key component of
any transfer process is the effective transfer of the skills and intangible know- how that ensure
production capability.*

Indeed, since the 1970s, developing countries have expressed in various international
fora their desire for improved access to foreign technologies and enhanced technological
capabilities. In the past two decades, specific provisions on transfer of technology have been
incorporated into various international instruments. Such provisions have different objectives
and scope, and different modes of implementation, including the provision of financing, and
are subject to different terms and conditions. In most cases, however, such provisions contain
only “best efforts’ commitments, rather than mandatory rules.

Main categories of instruments

In the context of transfer of technology and capacity building, two broad but
overlapping categories of technology-related provisions in international instruments can be
distinguished. The first category deals with standard setting to protect proprietary technology.
Broadly speaking, “standard setting” instruments attempt to provide a balance between rights
and obligations of the creators and potential users of technology.? For instance, the basic
principles of the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) refer to criteria and objectives regarding the contribution that the protection and
enforcement of intellectual property rights (IPRs) should make to “the promotion of
technologica innovation and to the transfer and dissemination of technology” (Article 7).
These instruments are essentially concerned with the availability, scope and use of IPRs.
Though the TRIPS Agreement expressly refers to transfer of technology, concerns have been
expressed about the lack of mechanisms in the Agreement to operationalize it, and the need
to develop this concept further in future negotiations has been indicated.® This category also
includes standard setting instruments concluded at the regional level, for example, NAFTA,
European Union, Andean Group and ASEAN.

! See also UNCTAD (1996a) and UNCTAD (1999).

2 In this context, due to the intellectual property rights system, inventions and creative works become
commodities that may be transferred by commercial transactions, e.g. bought, leased or sold, and thus have their
utilization and diffusion facilitated through investment, licensing or other transfer arrangements.

% See Correa (1999) and also UNCTAD (2000b), p. 230.
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The second category of instruments focuses more on direct measures for transfer of
technology to and capacity building in developing countries, in particular in least developed
countries (LDCs). These instruments deal more with the transfer of specific technologies, e.g.
technologies for the protection of human health and environment, technologies for the
conservation of biodiversity and technologies for the exploration and exploitation of marine
resources. While the first category of instruments essentially relies on national measures for
their implementation, particularly home country measures in developed countries, the second
category has generdly in-built mechanisms, including provisions for financing. For instance,
in the Montreal Protocol on Substances that Deplete the Ozone Layer, the capacity of the
parties to fulfil their obligations to comply with the control measures set out in the Protocol
depends on the effective implementation of financial co-operation and the transfer of
technology. This category of instruments includes an array of international and regional
instruments containing provisions for promoting transfer of technology in various sectors,
such asin the case of ESCOWAS, ASEAN and sub-groupings in various regions.

Main features

A main feature of the instruments on transfer of technology and capacity building is
that they distinguish between categories of addressees, namely developed and developing
countries. Some instruments make an even more specific distinction among the parties by
identifying groups of countries. The most common is the specia identity accorded to LDCs.
The main objective of such distinctions is to assign differing obligations to different
categories of addressees, so that technology can be transferred from countries with strong
capabilities, i.e. developed countries, to countries with low capacities, i.e. developing
countries, more particularly LDCs. Thus, the technology-related provisions refer specifically
to developing countries or LDCs. For example, the Agreement on Technical Barriers to
Trade, the Montreal Protocol and the TRIPS Agreement recognize, in their respective
preambles, the specia sSituation and needs of developing countries and LDCs. Often a
favourable treatment for these countries, resulting in differentiated obligations with regard to
the implementation process, is included in the instruments. For example, in the Vienna
Convention for the Protection of the Ozone Layer (Article 4.2), the Convention on Biological
Diversity (Article 16) and the TRIPS Agreement (Article 66.2), specific reference is made to
transfer of technology to developing countries and/or to LDCs.

Technology-related provisions are designed to deal with transfer of technology and
capacity building for broad objectives or for specific targets, and the consequent obligations
are to be met by one or several categories of addressees. For instance, the General Agreement
on Trade in Services (GATS) and the TRIPS Agreements both refer to technology in a
broader sense, whereas the Law of the Sea Convention deals specifically with marine
technology and capacity building in the management, exploration and exploitation of marine
resources. Provisions of the Vienna Convention and the Montreal Protocol are related to
technologies for environmental protection. Some of these instruments provide a definition of
technology. In the absence of a generally accepted definition of technology, the terms of a
Convention should be interpreted in accordance with its ordinary meaning, in its context, and
in the light of a treaty’s object and purpose (Article 31.1 of the Vienna Convention on the
Law of the Treaties).* This implies that, even in cases included the same terms are used in
different instruments, the specific meaning attributed to such terms in a particular agreement
should be established, taking into account the context of a provision and the particular object

“ United Nations (1980), see also Aust (2000).
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and purpose of the treaty in question. For example, the object and purpose of the TRIPS
Agreement is to establish minimum standards for intellectual property rights.> Hence, the
reference in Article 66.2 of the Agreement to encourage “technology transfer” to LDCs
should be interpreted as alluding to technologies protected by patents and other intellectual
property rights.® References to technology in other instruments (e.g. Articles 144 and 268 of
the Law of the Sea Convention, Article 4 of the Kyoto Protocol, Article 34 of Agenda 21)
may be deemed to comprise protected as well as non-protected technologies. The type of
technology can aso be defined in terms of capacity building. An explicit aim of Agenda 21 is
to “support indigenous capacity building”, in particular in developing countries, so that they
can assess, adopt, manage and apply environmentally sound technologies. Similarly, GATS
refers to this specific issue in its annex on telecommunication.

The type of technology is aso related to the objective pursued by the technology-
related provisions. In some cases, provisions explicitly define their objectives in terms of the
results to be achieved or by describing the type of the activities to be undertaken. In other
cases the objectives are defined in genera terms, or are implicit and can be derived from the
wording and context of the relevant provision. An example of a detailed definition of the
objectives of technology-related provisions is provided in the Law of the Sea Convention,
which details the “basic objectives’ to be reached directly or through the competent
international organizations. The strengthening of capabilities is also mentioned as an
objective of international cooperation in the International Undertaking on Plant Genetic
Resources for Food and Agriculture.

In some instruments, the technology-related provisions are less explicit, but the object
and purpose of the actions to be undertaken are described in some detail. Thus, the Vienna
Convention stresses the need to conduct research and scientific assessments (Article 3.1),
encourages the exchange of scientific, technical, socio-economic, commercial and legal
information (Article 4.1 and Annex |l) and refers to cooperation for the acquisition of
technologies and equipment, as well as training (Article 4.2). Unlike the Law of the Sea
Convention and Agenda 21, the Vienna Convention focuses more on access to technology
than on the development of local capabilities.” In other instruments, the section dealing with
the general framework indicates areas in which measures may be taken, for instance in the
Cotonou Agreement.

Another key feature of provisions related to technology is their method of
implementation. As the transfer of technology is a central element in many instruments,
capacity building often has as its objective enabling the developing country members to
comply with their commitments under the instruments dealing with specific types of
technology.

® See UNCTAD (1996b).

® See, in particular, Article 2 of the TRIPS A greement.

7 It should be noted that many instruments include provisions that specifically relate to technology (e.g.
Article 19 (g) of the Energy Charter), while others deal simultaneously with scientific and technological matters
(e.g. Article 5 (b) of the Kyoto Protocol; Article 16.19 of Agenda 21). In some cases, the object of the
provisionsisexclusively scientific activities (e.g. Article 143 of the Convention on the Law of the Sea; Article 3
of the Vienna Convention). The Law of the Sea Convention deals specifically with transfer of technology in
marine technology and capacity building in the management, exploration and exploitation of marine resources.

Vii
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M echanisms of implementation

The implementation of a provision depends on the legal nature of the instrument in
terms of its voluntary or legally binding nature, on the hortatory or mandatory character of
the provision, on the wording used to define and the conditions applied to the obligations at
stake. Some of the selected instruments (International Undertaking,® Agenda 21) are not
legally binding in nature. This means that any State action that is in conformity with their
provisions should be deemed legitimate under internationa law, but no party is strictly
obliged to comply with the instrument. Despite the “soft” nature of these agreements, their
negotiation, interpretation and amendment are often as complex and difficult as in the case of
binding agreements, since non-binding rules create international precedents.® Given their
non-binding nature, this type of instrument may include statements intended to establish
concepts or principles, without a prescriptive intent.°

International instruments that are legally binding in nature contain, in principle,
mandatory provisions that require certain positive or negative action by the contracting
parties. In some cases, the required conduct is clearly spelled out. Article 66.2 of the TRIPS
Agreement provides an example of an obligation imposed on developed countries, which
“shall provide incentives to enterprises and ingtitutions’ in their territories. Though this
provision leaves great leeway to member countries to determine what kind of incentives to
apply, it does positively require the establishment of some system of encouragement of
transfer of technology (any type of technology protected under intellectual property rights) to
LDCs. The provison aso provides a general objective that may help to assess the
appropriateness of such incentives, since they should enable LDCs “to create a sound and
viable technological base”. The question may be raised as to whether non-compliance with
any provision of the TRIPS Agreement, including Article 66.2, could give rise to complaints
by the affected members under WTO's dispute settlement Understanding.*! It should be
noted that an authoritative interpretation of the WTO rules can only be made by the member
States. The recommendations and rulings of the Dispute Settlement Body cannot add to or
diminish rights and obligations provided in the covered agreements (Article 3.2 of the
Understanding).

Treaties usually give rise to numerous divergences about their interpretation. In some
cases, contracting parties may issue agreed interpretations in order to clarify existing
provisions.'® For instance, under WTO rules it is possible to develop agreed interpretations
which, unless otherwise provided, require a threefourths magority (Article 1X of the
Marrakesh Agreement Establishing the WTO). Another mechanism that may be used, if
provided for by the treaty, is to adopt protocols on particular subjects, as allowed by the
Vienna Convention™* and by the Convention on Biological Diversity.*® Such protocols make

8 The revision of the International Undertaking, currently under negotiation in the framework of the
Commission on Genetic Resources, may lead to the adoption of alegally binding instrument.

% See, for instance, “Part |1: Historical perspective and reflection” in Patel, Roffe and Y usuf (2000).

10 See, e.g. Article 16.10 of Agenda 21 (Human resource development: Training of competent professionals
in the basic and applied sciences at al levels... is one of the most essential components of any programme of
this kind. Creating awareness of the benefits and risks of biotechnology is essential”).

L GATT/WTO (1994), Annex 2.

2 Bindinginter partes (the Appellate Body and also the Panels refer frequently to earlier decisions)

13 See al'so Jackson (2000), in particular page 184.

1 The Montreal Protocol was developed in the framework of this Convention, considering, inter alia, “the
importance of promoting cooperation in the research, development and transfer of alternative technologies
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it possible to clarify and develop treaty provisions, and to establish specific mechanisms for
the implementation of parties’ obligations.

Given differences in addressees, type of technology and objectives of international
instruments, it is logical to expect instruments to provide for different methods of
implementation. The ways in which such provisions can be executed involve a wide range of
methods in line with the established differentiated obligations. Some agreements have in
built mechanisms, either in the form of international cooperation, which may require the
intervention of international organizations, or in the form of a specia institutional set-up for
implementation of the provisions, e.g. the Law of the Sea Convention. An interesting case
aimed at facilitating transfer of technology to developing countries is offered by the Montreal
Protocol. The addressees are developing countries, whose capacity to fulfil the obligations
concerning the phase-out of ozone-depleting substances depends upon effective
implementation of the financial cooperation and transfer-of-technology provisions of the
Protocol (Articles 5, 10 ard 10A). Transfer of technology and related provisions on financing
are based on the objective/target that ozone-depleting substances, e.g. chlorofluorocarbons
(CFCs), should be eliminated by both developing and developed countries.*® On the basis of
the Protocol’s flexibility!” and, consequently, the established differentiated obligations for
developing countries, not only is a grace period granted for phasing out the use and
production of ozone-depleting substances but also a financial mechanism has been
established for transfer of technology for the benefit of these countries. Moreover, the
implementation of the agreed obligations by developing countries is made dependent upon
the effective implementation by developed countries of the financial cooperation and transfer
of technology provisions of the Protocol. Thus, for the fulfilment of the differentiated
obligations of parties, a specific method of implementation is built into the Protocol itself.

Questions may be raised as to what extent such mechanisms combining financial
provisions and transfer of environmentally sound technologies, including propriety ones, and
monitoring arrangements'® could be emulated in the area of more general types of
technology, e.g. relating to infrastructure, health, nutrition and telecommunication.

Many technology-related provisions rely on national measures, particularly home
country measures'® in developed countries, for their implementation. This feature is
particularly common in those instruments that are standard-setting ones and deal also with
transfer of technology often without determining a specific target to reach. The adoption of
home country measures only by developed countries is to be found, for example, in Article
66.2 of the TRIPS Agreement as an obligation for developed countries, which “shall provide
incentives to enterprises and ingtitutions in ther territories’ in order to promote and

relating to the control and reduction of emission of substances that deplete the ozone layer, bearing in mind in
particular the needs of developing countries’ (Preamble).

15 1n the course of the negotiations for the revision of the International Undertaking, one option under
consideration has been to adopt the revised Undertaking as a protocol to the Convention on Biological Diversity.

16 See also UNCTAD (2000c), p. 63.

17 «Flexibility” can be defined as the ability of an international instrument to be adapted to the particular
conditions prevailing in developing countries and to the realities of the economic and technological asymmetries
between these countries and devel oped countries. See UNCTAD (2000d).

18 The instruments dealing with transfer of technology in specific sectors establish mechanisms to monitor
and facilitate States parties implementation of and compliance with their obligations. The process of
establishing such mechanisms in international environmental agreements has been seen as an important
contribution to the international law of cooperation. See Churchill, Robin R. and Geir Ulfstein (2000).

19 See UNCTAD (2000€).
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encourage transfer of technology to LDCs to “enable them to create a sound and viable
technological base'. The effectiveness of implementation depends also on the terms and
conditions under which transfer of technology takes place. Different agreements have
different terms. In some agreements provisions call for “fair and reasonable terms’, whereas
some other agreements emphasize the commercia nature of such transfer.

It is interesting to note that, despite the clear recognition of the need for an “effective
protection” of IPRs, Article 16.5 of the Convention on Biological Diversity aims at balancing
this approach by indicating that cooperation may be necessary to ensure that such rights do
not limit or impede the implementation of the Convention. Agenda 21 is more explicit on this
subject; and, while requiring that account be taken of the need to protect IPRs (Article 34.14
(b)), it encourages the adoption of measures “to prevent abuses’ of such rights, including
through compulsory licenses with the provision of “equitable remuneration” to the right
holder (Article 34.18 (e)). Conditions relating to IPRs can aso be found, inter alia, in the
Energy Charter (Article 19.1 (h)). The Berne Convention for the Protection of Literary and
Artistic Works permits any developing country to grant non-exclusive and nonttransferable
licenses to its nationals for reproduction or trandation of copyright protected works for
teaching and scientific research purposes (Appendix).

Finally, at the regiona level, instruments that deal with the promotion of, and
cooperation in, transfer of technology do not refer to terms and conditions of transfer of
technology as such. Mention should also be made of bilateral treaties for the protection and
promotion of foreign investment.?® Some of these instruments refer to transfer of technology
in such a way that it could not be used as a performance requirement (for example the
Canada-Chile Free Trade Agreement). Some other agreements with the broader objective of
trade and investment cooperation (for instance, the partnership agreement between European
Union and Ukraine) refer to the protection of intellectual property rights.

While transfer of technology is a fundamental goal of many international instruments,
especialy in agreements involving devel oping countries,?* one of the main challenges is how
to ensure that “transfer and diffusion” provisions are given effect and translated into practice.
The Compendium focuses mainly on the provisions of those international arrangements that
can promote and facilitate transfer of technology to developing countries. In other words, it
draws particular attention to provisions intended to realize such a transfer of technology. It
also includes instruments that do not contain specific provisions relevant to transfer of
technology calling for specific actions, but may nevertheless have an impact on the access to
and transfer of technology such as IPRs conventions, Andean Group decisions and Directives
of the European Union.

20 For alisting of such treaties, see UNCTAD (2000). Bilateral Investment Treaties, 1959-1999 (Geneva:
UNCTAD), UNCTAD/ITE/IIA/2; <http://www.unctad.org/en/pub/poiteiiad2.en.htny

For their analysis, see UNCTAD (1998). Bilateral Investment Treaties in the Mid-1990s (Geneva:
UNCTAD) United Nations publication, Sales No. E.98.11.D.8, as well as others international investment treaties
contained in UNCTAD (1996). International Investment Instruments: A Compendium, vol. I, Il and Il (Geneva:
UNCTAD), United Nations publication, Sales Nos. E.96.11.A.9; E.96.11.A.10; and E.96.11.A.11; UNCTAD
(2000). International Investment Instruments: A Compendium vol. IV and V (Geneva: UNCTAD), United
Nations publication, Sales Nos. E.00.11.D.13 and E.00.11.D.14; and UNCTAD (forthcoming). International
Investment Instruments: A Compendium, vol. VI (Genevas UNCTAD), United Nations publication,
forthcoming.

2L For a more detailed analysis of issues in international investrrent agreements (I1As), see UNCTAD
(forthcoming).
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1. ParisConvention for the Protection of Industrial Propert

Article2
National Treatment for Nationals of Countries of the Union

1. Nationals of any country of the Union shall, as regards the protection of
industrial property, enjoy in all the other countries of the Union the advantages that their
respective laws now grant, or may hereafter grant, to nationals; all without prejudice to the
rights specially provided for by this Convention. Consequently, they shall have the same
protection as the latter, and the same legal remedy against any infringement of their rights,
provided that the conditions and formalities imposed upon nationals are complied with.

2. However, no requirement as to domicile or establishment in the country where
protection is claimed may be imposed upon nationals of countries of the Union for the
enjoyment of any industrial property rights.

3. The provisions of the laws of each of the countries of the Union relating to
judicial and administrative procedure and to jurisdiction, and to the designation of an address
for service or the appointment of an agent, which may be required by the laws on industrial
property are expressly reserved.

Article3
Same Treatment for Certain Categories of Persons as for Nationals of Countries of the Union

Nationals of countries outside the Union who are domiciled or who have real and
effective industrial or commercial establishments in the territory of one of the countries of the
Union shal be treated in the same manner as nationals of the countries of the Union.

Article 5 quater
Patents. Importation of Products Manufactured by a Process Patented in the Importing
Country

When a product is imported into a country of the Union where there exists a patent
protecting a process of manufacture of the said product, the patentee shall have all the rights,
with regard to the imported product, that are accorded to him by the legislation of the country
of importation, on the basis of the process patent, with respect to products manufactured in
that country.

Article 10bis
Unfair Competition

@ The countries of the Union are bound to assure to nationals of such countries
effective protection against unfair competition.

" Paris Convention (1883):
WIPO (1991). Paris Convention for the Protection of Industrial Property, No. 201(E), (Geneva: WIPO); and
<http://www.wipo.int/eng/iplex/wo_par0_.htm>
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2 Any act of competition contrary to honest practices in industria or
commercial matters constitutes an act of unfair competition.

)] The following in particular shall be prohibited:

1. adl acts of such a nature as to create confusion by any means whatever
with the establishment, the goods, or the industrial or commercial
activities, of acompetitor;

2. fase allegations in the course of trade of such a nature as to discredit the
establishment, the goods, or the industrial or commercial activities, of a
competitor;

3. indications or allegations the use of which in the course of trade is liable
to misead the public as to the nature, the manufacturing process, the
characteristics, the suitability for their purpose, or the quantity, of the
goods.
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2. Berne Convention for the Protection of Literary and Artistic Works

Appendix [Specia Provisions regarding Developing Countries]

Articlelll
[Limitation on the Right of Reproduction: 1. Licenses grantable by competent authority; 2. to
5. Conditions alowing the grant of such licenses; 6. Termination of licenses; 7.Works to

which this Article applies]

1. Any country which has declared that it will avail itself of the faculty provided
for in this Article shall be entitled to substitute for the exclusive right of reproduction
provided for in Article 9 a system of non-exclusive and non-transferable licenses, granted by
the competent authority under the following conditions and subject to Article IV.

2. (@ If,inreation to awork to which this Article applies by virture of paragraph (2),
after the expiration of:

(i) the relevant period specified in paragraph (3), commencing on the date of
first publication of a particular edition of the work, or

(i) any longer period determined by national legislation of the country referred
to in paragraph (1), commencing on the same date,

copies of such edition have not been distributed in that country to the genera
public or in connection with systematic instructional activities, by the owner of
the right of reproduction or with his authorization, at a price reasonably related to
that normally charged in the country for comparable works, any national of such
country may obtain a license to reproduce and publish such edition at that or a
lower price for use in connection with systematic instructional activities.

(b) A license to reproduce and publish an edition which has been distributed as
described in subparagraph (a) may also be granted under the conditions provided
for in this Article if, after the expiration of the applicable period, no authorized
copies of that edition have been on sale for a period of six months in the country
concerned to the general public or in connection with systematic instructional
activities at a price reasonably related to that normally charged in the country for
comparable works.

3.  Theperiod referred to in paragraph (2)(a)(i) shall be five years, except that

(i) for works of the natural and physical sciences, including mathematics, and

of technology, the period shall be three years;
(i) for works of fiction, poetry, drama and music, and for art books, the period
shall be seven years.

" Berne Convention (1971):

WIPO (1992). Berne Convention for the Protection of Literary and Artistic Works No. 287(E), Geneva:
WIPO); and <http://www.wipo.int/eng/iplex/wo_ber0_.htm>; and

<http://untreaty.un.org/ENGL | SH/series/simpleunts.asp>
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4. (@ No license obtainable after three years shall be granted under this Article until
aperiod of six months has el apsed

() from the date on which the applicant complies with the requirements
mentioned in Article IV(1), or

(i) where the identity or the address of the owner of the right of reproduction is
unknown, from the date on which the applicant sends, as provided for in
Article 1V(2), copies of his application submitted to the authority competent
to grant the license.

(b) Where licenses are obtainable after other periods and Article IV (2) is applicable;
no license shall be granted until a period of three months has elapsed from the
date of the dispatch of the copies of the application.

(¢) If, during the period of six or three months referred to in subparagraph (a) and
subparagraph (b), a distribution as described in paragraph (2)(a) has taken place,
no license shall be granted under this Article.

(d) No license shal be granted if the author has withdrawn from circulation all
copies of the edition for the reproduction and publication of which the license has
been applied for.

5. A license to reproduce and publish a trandation of a work shall not be granted under
this Article in the following cases:
() where the translation was not published by the owner of the right of
trandation or with his authorization, or
(i) where the trandation is not in a language in genera use in the country in
which the license is applied for.

6. If copies of an edition of a work are distributed in the country referred to in paragraph
(1) to the genera public or in connection with systematic instructional activities, by the
owner of the right of reproduction or with his authorization, at a price reasonably related to
that normally charged in the country for comparable works, any license granted under this
Article shall terminate if such edition is in the same language and with substantially the same
content as the edition which was published under the said license. Any copies aready made
before the license terminates may continue to be distributed until their stock is exhausted.

7.  (a Subject to subparagraph (b), the works to which this Article applies shall be
limited to works published in printed or analogous forms of reproduction

(b) This Article shall also apply to the reproduction in audio-visua form of
lawfully made audio-visual fixations including any protected works
incorporated therein and to the trandation of any incorporated text into a
language in genera use in the country in which the license is applied for,
always provided that the audio-visual fixations in question were prepared and
published for the sole purpose of being used in connection with systematic
instructional activities.

* * *
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International Convention for the Protection of New Varieties of Plants

(1961)"

Article3
National Treatment

@ Without prejudice to the rights specially provided for in this Convention,
natural and legal persons resident or having their headquarters in one of the member States of
the Union shdl, in so far as the recognition and protection of the breeder's right are
concerned, enjoy in the other member States of the Union the same treatment as is accorded
or may hereafter be accorded by the respective laws of such States to their own nationals,
provided that such persons comply with the conditions and formalities imposed on such
nationals.

2 Nationals of member States of the Union not resident or having their
headquarters in one of those States shall likewise enjoy the same rights provided that they
fulfil such obligations as may be imposed on them for the purpose of enabling the new
varieties which they have bred to be examined and the multiplication of such varieties to be
controlled.

Article 12
Right of Priority

@ Any breeder or his successor in title who has duly filed an application for
protection of a new variety in one of the member States of the Union shall, for the purposes
of filing in the other member States of the Union, enjoy a right of priority for a period of
twelve months. This period shall run from the date of filing of the first application. The day
of filing shall not be included in such period.

2 To benefit from the provisions of the preceding paragraph, the further filing
must include an application for protection of the new variety, a claim in respect of the
priority of the first application and, within a period of three months, a copy of the documents
which constitute that application, certified to be a true copy by the authority which received
it.

3 The breeder or his successor in title shall be allowed a period of four years
after the expiration of the period of priority in which to furnish, to the member State of the
Union with which he has filed an application for protection in accordance with the terms of
paragraph (2), the additional documents and material required by the laws and regulations of
that State.

" UPOV 1961:

UPQOV (1996) International Convention for the Protection of New Varieties of Plants of December 2, 1961,
as Revised at Geneva on November 10, 1972, on October 23, 1978, and on March 19, 1991, UPQOV Publication
No 221 (E), Geneva.
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4 Such matters as the filing of another application or the publication or use of
the subject of the application, occurring within the period provided for in paragraph (1), shall
not constitute grounds for objection to an application filed in accordance with the foregoing
conditions. Such matters may not give rise to any right in favour of a third party or to any
right of personal possession.

10
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4. International Convention for the Protection of New Varieties of plants

(1991)°

Article4
National Treatment

1. [Treatment] Without prejudice to the rights specified in this Convention,
nationals of a Contracting Party as well as natural persons resident and legal entities having
their registered offices within the territory of a Contracting Party shall, insofar as the grant
and protection of breeders rights are concerned, enjoy within the territory of each other
Contracting Party the same treatment as is accorded or may hereafter be accorded by the laws
of each such other Contracting Party to its own nationals, provided that the said nationals,
natural persons or legal entities comply with the conditions and formalities imposed on the
nationals of the said other Contracting Party.

2. ["Nationals"] For the purposes of the preceding paragraph, "nationals' means,
where the Contracting Party is a State, the nationals of that State and, where the Contracting
Party is an intergovernmental organization, the nationals of the States which are members of
that organization.

Article11
Right of Priority

1. [The right; its period] Any breeder who has duly filed an application for the
protection of a variety in one of the Contracting Parties (the "first gpplication") shall, for the
purpose of filing an application for the grant of a breeder's right for the same variety with the
authority of any other Contracting Party (the "subsequent application™), enjoy a right of
priority for a period of twelve months. This period shall be computed from the date of filing
of the first application. The day of filing shall not be included in the latter period.

2. [Claiming the right] In order to benefit from the right of priority, the breeder
shall, in the subsequent application, claim the priority of the first application. The authority
with which the subsequent application has been filed may require the breeder to furnish,
within a period of not less than three months from the filing date of the subsequent
application, a copy of the documents which constitute the first application, certified to be a
true copy by the authority with which that application was filed, and samples or other
evidence that the variety which is the subject matter of both applications is the same.

3. [Documents and material] The breeder shall be allowed a period of two years
after the expiration of the period of priority or, where the first application is rejected or
withdrawn, an appropriate time after such rejection or withdrawal, in which to furnish, to the
authority of the Contracting Party with which he has filed the subsequent application, any
necessary information, document or material required for the purpose of the examination
under Article 12, as required by the laws of that Contracting Party.

" UPOV 1991:

UPQV (1996) International Convention for the Protection of New Varieties of Plants of December 2, 1961, as Revised
at Geneva on November 10, 1972, on October 23, 1978, and on March 19, 1991, UPOV Publication No 221 (E), Geneva,
1996.

1
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4. [Events occurring during the period] Events occurring within the period
provided for in paragraph (1), such as the filing of another application or the publication or
use of the variety that is the subject of the first application, shall not constitute a ground for
rgjecting the subsequent application. Such events shall also not give rise to any third-party
right.

Article 14
Scope of the Breeder's Right
1. [Acts in respect of the propagating material]

(& Subject to Article 15 and Article 16, the following acts in respect of the
propagating material of the protected variety shall require the authorization of the
breeder:

() production or reproduction (multiplication),

(i) conditioning for the purpose of propagation,

(i)  offering for sale,

(iv)  sdling or other marketing,

(vi)  exporting,

(vii)  importing,

(viti) stocking for any of the purposes mentioned in (i) to (vi), above.

(b) The breeder may make his authorization subject to conditions and limitations.

2. [Acts in respect of the harvested material] Subject to Article 15 and Article
16, the acts referred to in items paragraph (1)(a)(i) to paragraph (1)(@)(vii) in respect of
harvested material, including entire plants and parts of plants, obtained through the
unauthorized use of propagating material of the protected variety shall require the
authorization of the breeder, unless the breeder has had reasonable opportunity to exercise his
right in relation to the said propagating material.

3. [Actsin respect of certain productg Each Contracting Party may provide that,
subject to Article 15 and Article 16, the acts referred to in items paragraph (1)(a)(i) to
paragraph (1)(a)(vii) in respect of products made directly from harvested materia of the
protected variety falling within the provisions of paragraph (2) through the unauthorized use
of the said harvested material shall require the authorization of the breeder, unless the breeder
has had reasonable opportunity to exercise his right in relation to the said harvested material.

4, [Possible additional actg Each Contracting Party may provide that, subject to
Article 15 and Article 16, acts other than those referred to in items paragraph (1)(a)(i) to
paragraph (1)(a)(vii) shall also require the authorization of the breeder.

5. [Essentially derived and certain other varieties)

@ The provisions of paragraph (1) to paragraph (4) shall also apply in relation to

(i) varieties which are essentially derived from the protected variety, where the
protected variety is not itself an essentially derived variety,
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(if) varieties which are not clearly distinguishable in accordance with Article 7
from the protected variety and
(iii) varieties whose production requires the repeated use of the protected

variety.

(b) For the purposes of subparagraph (a)(i), a variety shall be deemed to be essentialy
derived from another variety ("the initial variety") when

() it is predominantly derived from the initial variety, or from a variety
that is itself predominantly derived from the initial variety, while
retaining the expression of the essential characteristics that result from
the genotype or combination of genotypes of the initia variety,

(i)  itisclearly distinguishable from the initial variety and

(iii)  except for the differences, which result from the act of derivation, it
conforms to the initial variety in the expresson of the essential
characteristics that result from the genotype or combination of
genotypes of the initia variety.

(c) Essentialy derived varieties may be obtained for example by the selection of a
natural or induced mutant, or of a somaclonal variant, the selection of a variant
individual from plants of the initial variety, backcrossing, or transformation by

genetic engineering.

Article 15
Exceptions to the Breeder's Right

1. [Compulsory exceptions] The breeder's right shall not extend to

() acts done privately and for norrcommercial purposes,

(i) acts done for experimental purposes and

(i)  actsdone for the purpose of breeding other varieties, and, except where
the provisions of Article 14(5) apply, acts referred to in Article 14(1) to
Article 14(4) in respect of such other varieties.

2. [Optional exception] Notwithstanding Article 14, each Contracting Party may,
within reasonable limits and subject to the safeguarding of the legitimate interests of the
breeder, redtrict the breeder's right in relation to any variety in order to permit farmers to use
for propagating purposes, on their own holdings, the product of the harvest which they have
obtained by planting, on their own holdings, the protected variety or a variety covered by
Articlel4 (5)(a)(i) or Article 14(5)(a)(ii).

13
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Article 16
Exhaustion of the Breeder's Right

1. [Exhaustion of right] The breeder's right shall not extend to acts concerning
any material of the protected variety, or of a variety covered by the provisions of Article
14(5), which has been sold or otherwise marketed by the breeder or with his consent in the
territory of the Contracting Party concerned, or any material derived from the said material,
unless such acts

() involve further propagation of the variety in question or

(i) involve an export of material of the variety, which enables the propagation
of the variety, into a country which does not protect varieties of the plant
genus or gecies to which the variety belongs, except where the exported
material is for fina consumption purposes.

2. [Meaning of "material"] For the purposes of paragraph (1), "materia” means,
in relation to a variety,
(i)  propagating material of any kind,
(i) harvested material, including entire plants and parts of plants, and
(iii) any product made directly from the harvested material.

3. ["Territory" in certain cases| For the purposes of paragraph (1), al the
Contracting Parties which are member States of one and the same intergovernmental
organization may act jointly, where the regulations of that organization so require, to
assimilate acts done on the territories of the States members of that organization to acts done
on their own territories and, should they do so, shall notify the Secretary-General
accordingly.

Article 17
Restrictions on the Exercise of the Breeder's Right

1. [Public interest] Except where expressly provided in this Convention, no
Contracting Party may restrict the free exercise of a breeder's right for reasons other than of
public interest.

2. [Equitable remuneration] When any such restriction has the effect of
authorizing a third party to perform any act for which the breeder's authorization is required,
the Contracting Party concerred shall take all measures necessary to ensure that the breeder
receives equitable remuneration.

Article 18
Measures Regulating Commerce

The breeder's right shall be independent of any measure taken by a Contracting Party to
regulate within its territory the production, certification and marketing of material of varieties
or the importing or exporting of such material. In any case, such measures shall not affect the
application of the provisions of this Convention

14
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Article 19
Duration of the Breeder's Right
1. [Period of protection] The breeder's right shall be granted for a fixed period.
2. [Minimum period] The said period shall not be shorter than 20 years from the

date of the grant of the breeder's right. For trees and vines, the said period shall not be shorter
than 25 years from the said date.

15
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5. United Nations Convention on the Law of the Sea

Prompted by the desire to settle, in a spirit of mutual understanding and co-operation,
al issues relating to the law of the sea and aware of the historic significance of this
Convention as an important contribution to the maintenance of peace, justice and progress for
all peoples of the world;

Conscious that the problems of ocean space are closely interrelated and need to be
considered as awhole;

Recognizing the desirability of establishing through this Convention, with due regard
for the sovereignty of all States, a legal order for the seas and oceans which will facilitate
international communication, and will promote the peaceful uses of the seas and oceans, the
equitable and efficient utilization of their resources, the conservation of their living resources,
and the study, protection and preservation of the marine environment.

Article 62
Utilization of the living resources

4, Nationals of other States fishing in the exclusive economic zone shall comply
with the conservation measures and with the other terms and conditions established in the
laws and regulations of the coastal State. These laws and regulations shall be consistent with
this Convention and may relate, inter alia, to the following:

(@ licensing of fishermen, fishing vessels and equipment, including payment of fees
and other forms of remuneration, which, in the case of developing coastal States,
may consist of adequate compensation in the field of financing, equipment and
technology relating to the fishing industry;

() terms and conditions relating to joint ventures or other co-operative
arrangements;

() requirements for the training of personnel and the transfer of fisheries technology,
including enhancement of the coastal State's capability of undertaking fisheries
research.

Article 143
Marine scientific research

3. States Parties may carry out marine scientific research in the Area. States
Parties shall promote international co-operation in marine scientific research in the Area by:

(& participating in international programmes and encouraging co-operation in
marine scientific research by personnel of different countries and of the
Authority;

" Law of the Sea (1982):
International Legal Materials, Volume 21, Number 5, September 1982; and
<http://www.un.org/Depts/los/los_docs.htm>

16
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(b) ensuring that programmes are developed through the Authority or other
international organizations as appropriate for the benefit of developing States and
technologically less developed States with a view to:

()  strengthening their research capabilities;

(i) training their personnel and the personnel of the Authority in the techniques
and applications of research;

(iii) fostering the employment of their qualified personnel in research in the

Areg;

() effectively disseminating the results of research and analysis when available,
through the Authority or other international channels when appropriate.

Article 144
Transfer of technology

1 The Authority shall take measures in accordance with this Convention:

(& to acquire technology and scientific knowledge relating to activities in the Areg;
and

(b) to promote and encourage the transfer to developing States of such technology
and scientific knowledge so that all States Parties benefit therefrom.

2. To this end the Authority and States Parties shall co-operate in promoting the
transfer of technology and scientific knowledge relating to activities in the Area so that the
Enterprise and all States Parties may benefit therefrom. In particular they shall initiate and
promote:

(& programmes for the transfer of technology to the Enterprise and to developing
States with regard to activities in the Area, including, inter alia, facilitating the
access of the Enterprise and of developing States to the relevant technology,
under fair and reasonable terms and conditions;

(b) measures directed towards the advancement of the technology of the Enterprise
and the domestic technology of developing States, particularly by providing
opportunities to personnel from the Enterprise and from developing States for
training in marine science and technology and for their full participation in
activities in the Area.

Article 266
Promotion of the development and transfer of marine technology

1. States, directly or through competent international organizations, shall co-
operate in accordance with their capabilities to promote actively the development and transfer
of marine science and marine technology on fair and reasonable terms and conditions.

2. States shall promote the development of the marine scientific and
technological capacity of States which may need and request technical assistance in this field,
particularly developing States, including land-locked and geographically disadvantaged
States, with regard to the exploration, exploitation, conservation and management of marine
resources, the protection and preservation of the marine environment, marine scientific

17
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research and other activities in the marine environment compatible with this Convention,
with aview to accelerating the social and economic development of the devel oping States.

3. States shall endeavour to foster favourable economic and legal conditions for
the transfer of marine technology for the benefit of all parties concerned on an equitable
basis.

Article 267
Protection of legitimate interests

States, in promoting co-operation pursuant to Article 266, shall have due regard for al
legitimate interests including, inter alia, the rights and duties of holders, suppliers and
recipients of marine technology.

Article 268
Basic objectives

States, directly or through competent international organizations, shall promote:

(& the acquisition, evaluation and dissemination of marine technological knowledge
and facilitate access to such information and data;

(b) the development of appropriate marine technology;

(c) the development of the necessary technological infrastructure to facilitate the
transfer of marine technology;

(d) the development of human resources through training and education of nationals
of developing States and countries and especialy the nationals of the least
developed among them;

() international co-operation at all levels, particularly at the regional, subregional
and bilateral levels.

Article 269
Measures to achieve the basic objectives

In order to achieve the objectives referred to in Article 268,States, directly or through
competent international organizations, shall endeavour, inter alia, to:

(@ establish programmes of technical co-operation for the effective transfer of all
kinds of marine technology to States which may need and request technical
assistance in this field, particularly the developing land-locked and
geographically disadvantaged States, as well as other developing States which
have not been able either to establish or develop their own technological capacity
In marine ience and in the exploration and exploitation of marine resources or
to develop the infrastructure of such technology;

(b) promote favourable conditions for the conclusion of agreements, contracts and
other similar arrangements, under equitable and reasorable conditions,

() bhold conferences, seminars and symposia on scientific and technological subjects,
in particular on policies and methods for the transfer of marine technology;

(d) promote the exchange of scientists and of technological and other experts;

() undertake projects and promote joint ventures and other forms of bilateral and
multilateral co-operation.
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Article 270
Ways and means of international co-operation

International co-operation for the development and transfer of marine technology shall
be carried out, where feasible and appropriate, through existing bilateral, regional or
multilateral programmes, and also through expanded and new programmes in order to
facilitate marine scientific research, the transfer of marine technology, particularly in new
fields, and appropriate international funding for ocean research and development.

Article 271
Guidelines, criteria and standards

States, directly or through competent international organizations, shall promote the
establishment of generally accepted guidelines, criteria and standards for the transfer of
marine technology on a bilateral basis or within the framework of international organizations
and other fora, taking into account, in particular, the interests and needs of developing States.

Article 272
Co-ordination of international programmes

In the field of transfer of marine technology, States shall endeavour to ensure that
competent international organizations coordinate their activities, including any regional or
global programmes, taking into account the interests and needs of developing States,
particularly land-locked and geographically disadvantaged States.

Article 273
Co-operation with international organizations and the Authority

States shall co-operate actively with competent international organizations and the
Authority to encourage and facilitate the transfer to developing States, their nationals and the
Enterprise of skills and marine technology with regard to activities in the Area.

Article 274
Objectives of the Authority

Subject to all legitimate interests including, inter alia, the rights and duties of holders,
suppliers and recipients of technology, the Authority, with regard to activities in the Area,
shall ensure that:

(@ on the basis of the principle of equitable geogaphical distribution, nationals of
developing States, whether coastal, land-locked or geographically disadvantaged,
shall be taken on for the purposes of training as members of the managerial,
research and technical staff constituted for its undertakings;

(b) the technica documentation on the relevant equipment, machinery, devices and
processes is made available to all States, in particular developing States which
may need and request technical assistance in this field;

(c0 adequate provision is made by the Authority to facilitate the acquisition of
technical assistance in the field of marine technology by States which may need
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and request it, in particular developing States, and the acquisition by their
nationals of the necessary skills and know- how, including professional training;

(d) States which may need and request technical assistance in this field, in particular
developing States, are assisted in the acquisition of necessary equipment,
processes, plant and other technica knowhow through any financid
arrangements provided for in this Convention.

Article 275
Establishment of national centres

1. States, directly or through competent international organizations and the
Authority, shall promote the establishment, particularly in developing coastal Sttes, of
national marine scientific and technological research centres and the strengthening of existing
national centres, in order to stimulate and advance the conduct of marine scientific research
by developing coastal States and to enhance their national capabilities to utilize and preserve
their marine resources for their economic benefit.

2. States, through competent international organizations and the Authority, shall
give adequate support to facilitate the establishment and strengthening of such national
centres so as to provide for advanced training facilities and necessary equipment, skills and
know-how as well as technical experts to such States which may need and request such
assistance.

Article 276
Establishment of regional centres

1. States, in co-ordination with the competent international organizations, the
Authority and national marine scientific and technological research ingtitutions, shall
promote the establishment of regional marine scientific and technological research centres,
particularly in developing States, in order to stimulate and advance the conduct of marine
scientific research by developing States and foster the transfer of marine technology.

2. All States of aregion shall co-operate with the regional centres therein to
ensure the more effective achievement of their objectives.

Article 277
Functions of regional centres

The functions of such regional centres shall include, inter alia:

(@ training and educational programmes at all levels on various aspects of marine
scientific and technological research, particularly marine biology, including
conservation and management of living resources, oceanography, hydrography,
engineering, geological exploration of the sea-bed, mining and desalination
technologies;

(b) management studies;

(c) study programmes related to the protection and preservation of the marine
environment and the prevention, reduction and control of pollution;

(d) organization of regional conferences, seminars and symposi&;
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(¢ acquisition and processing of marine scientific and technological data and
information;

(f)  prompt dissemination of results of marine scientific and technological research in
readily available publications;

(g) publicizing nationa policies with regard to the transfer of marine technology ard
systematic comparative study of those policies;

(h) compilation and systematization of information on the marketing of technology
and on contracts and other arrangements concerning patents;

() technical co-operation with other States of the region.
Annex I11. Basic Conditions of Prospecting, Exploration and Exploitation

Article5
Transfer of technology

1. When submitting a plan of work, every applicant shall make available to the
Authority a general description of the equipment and methods to be used in carrying out
activities in the Area, and other relevant non-proprietary information about the characteristics
of such technology and information as to where such technology is available.

2. Every operator shal inform the Authority of revisions in the description and
information made available pursuant to paragraph 1 whenever a substantial technological
change or innovation is introduced.

3. Every contract for carrying out activities in the Area shal contain the
following undertakings by the contractor:

(& to make available to the Enterprise on fair and reasonable commercial terms and
conditions, whenever the Authority so requests, the technology which he usesin
carrying out activities in the Area under the contract, which the contractor is
legally entitled to transfer. This shall be done by means of licences or other
appropriate arrangements which the contractor shall negotiate with the Enterprise
and which shall be set forth in a specific agreement supplementary to the
contract. This undertaking may be invoked only if the Enterprise finds that it is
unable to obtain the same or equally efficient and useful technology on the open
market on fair and reasonable commercia terms and conditions;

(b) to obtain a written assurance from the owner of any technology used in carrying
out activities in the Area under the contract, which is not generally available on
the open market and which is not covered by subparagraph (a), that the owner
will, whenever the Authority so requests, make that technology available to the
Enterprise under licence or other appropriate arrangements and on fair and
reasonable commercial terms and conditions, to the same extent as made
available to the contractor. If this assurance is not obtained, the technology in
guestion shall not be used by the contractor in carrying out activities in the Areg;

() to acquire from the owner by means of an enforceable contract, upon the request
of the Enterprise and if it is possible to do so without substantial cost to the
contractor, the legal right to transfer to the Enterprise any technology used by the
contractor, in carrying out activities in the Area under the contract, which the
contractor is otherwise not legally entitled to transfer and which is not generaly
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available on the open market. In cases where there is a substantial corporate
relationship between the contractor and the owner of the technology, the
closeness of this relationship and the degree of control or influence shall be
relevant to the determination whether all feasible measures have been taken to
acquire such aright. In cases where the contractor exercises effective control over
the owner, fallure to acquire from the owner the legal right shall be considered
relevant to the contractor's qualification for any subsequent application for
approval of aplan of work;

(d) to facilitate, upon the request of the Enterprise, the acquisition by the Enterprise
of any technology covered by subparagraph under licence or other appropriate
arrangements and on fair and reasonable commercial terms and conditions, if the
Enterprise decides to negotiate directly with the owner of the technology;

(e) to take the same measures as are prescribed in subparagraphs (a), (b), (c) and (d)
for the benefit of a developing State or group of developing States which has
applied for a contract under Article 9 of this Annex, provided that these measures
shall be limited to the exploitation of the part of the area proposed by the
contractor which has been reserved pursuant to Article 8 of this Annex and
provided that activities under the contract sought by the developing State or
group of developing States would not involve transfer of technology to a third
State or the nationals of a third State. The obligation under this provision shall
only apply with respect to any given contractor where technology has not been
requested by the Enterprise or transferred by that contractor to the Enterprise.

4, Disputes concerning undertakings required by paragraph 3, like other
provisions of the contracts, shall be subject to compulsory settlement in accordance with Part
X1 and, in cases of violation of these undertakings, suspension or termination of the contract
or monetary penalties may be ordered in accordance with Article 18 of this Annex. Disputes
as to whether offers made by the contractor are within the range of fair and reasonable
commercia terms and conditions may be submitted by either party to binding commercial
arbitration in accordance with the UNCITRAL Arbitration Rules or such other arbitration
rules as may be prescribed in the rules, regulations and procedures of the Authority. If the
finding is that the offer made by the contractor is not within the range of fair and reasonable
commercial terms and conditions, the contractor shall be given 45 days to revise his offer to
bring it within that range before the Authority takes any action in accordance with Article 18
of this Annex.

5. If the Enterprise is unable to obtain on fair and reasonable commercial terms
and conditions appropriate technology to enable it to commence in a timely manner the
recovery and processing of minerals from the Area, either the Council or the Assembly may
convene a group of States Parties composed of those which are engaged in activities in the
Area, those which have sponsored entities which are engaged in activities in the Area and
other States Parties having access to such technology. This group shall consult together and
shall take effective measures to ensure that such technology is made available to the
Enterprise on fair and reasonable commercial terms and conditions. Each such State Party
shall take all feasible measures to this end within its own legal system.

6. In the case of joint ventures with the Enterprise, transfer of technology will be
in accordance with the terms of the joint venture agreement.
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7. The undertakings required by paragraph 3 shall be included in each contract
for the carrying out of activities in the Area until 10 years after the commencement of
commercia production by the Enterprise, and may be invoked during that period.

8. For the purposes of this Article, "technology" means the specialized
equipment and technical know-how, including manuals, designs, operating instructions,
training and technical advice and assistance, necessary to assemble, maintain and operate a
viable system and the legal right to use these items for that purpose on a nontexclusive basis.
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6. TheVienna Convention for the Protection of the Ozone Layer

Aware of the potentialy rarmful impact on human health and the environment through
modification of the ozone layer,

Taking into account the circumstances and particular requirements of developing
countries,

Aware that measures to protect the ozone layer from modifications due to human
activities require international co-operation and action, and should be based on relevant
scientific and technical considerations,

Aware aso of the need for further research and systematic observations to further
develop scientific knowledge of the ozone layer and possible adverse effects resulting from
its modification.

Articlel
Definitions

For the purposes of this Convention:

3. "Alternative technologies or equipment” means technologies or equipment the
use of which makes it possible to reduce or effectively eliminate emissions of substances
which have or are likely to have adverse effects on the ozone layer.

7. "Protocols' means protocols to this Convention.

Article2
General obligations

1. The Parties shall take appropriate measures in accordance with the provisions
of this Convention and of those protocols in force to which they are party to protect human
health and the environment against adverse effects resulting or likely to result from human
activities which modify or are likely to modify the ozone layer.

2. To this end the Parties shall, in accordance with the means at their disposal
and their capabilities:

(& co-operate by means of systematic observations, research and information
exchange in order to better understand and assess the effects on human health and
the environment from modification of the ozone layer;

[..]

4, The application of this Article shall be based on relevant scientific and

technical considerations.

" The Vienna Convention (1985):
International Legal Materials, Volume 26, Number 6, November 1987; and
<http://www.unep.org/ozone/Handbook2000-part1>
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Article3
Research and systematic observations

1. The Parties undertake, as appropriate, to initiate and co-operate in, directly or
through competent international bodies, the conduct of research and scientific assessments
on:

(@ The physical and chemical processes that may affect the ozone layer;

(b) The human health and other biological effects deriving from any modifications of
the ozone layer, particularly those resulting from changes in ultra-violet solar
radiation having biological effects (UV-B);

(o) Climatic effects deriving from any modifications of the ozone layer;

(d) Effects deriving from any modifications of the ozone layer and any consequent
change in UV-B radiation on natural and synthetic materials useful to mankind,;

(e) Substances, practices, processes and activities that may affect the ozone layer,
and their cumulative effects;

(f)  Alternative substances and technologies;

(g) Related socio-economic matters; and as further elaborated in annexes| and I1.

Article4
Co-operation in the legal, scientific and technical fields

1. The Parties shall facilitate and encourage the exchange of scientific, technical,
socio-economic, commercial and legal information relevant to this Convention as further
elaborated in annex Il. Such information shall be supplied to bodies agreed upon by the
Parties. Any such body receiving information regarded as confidential by the supplying
Party shall ensure that such information is not disclosed and shall aggregate it to protect its
confidentiality before it is made available to al Parties.

2. The Parties shall co-operate, consistent with their national laws, regulations
and practices and taking into account in particular the needs of the developing countries, in
promoting, directly or through competent international bodies, the development and transfer
of technology and knowledge. Such co-operation shall be carried out particularly through:

(@ Facilitation of the acquisition of alternative technologies by other Parties,

(b) Provision of information on aternative technologies and equipment, and supply
of special manuals or guides to them,

(c) The supply of necessary equipment and facilities for research and systematic
observations;

(d) Appropriate training of scientific and technical personndl.

Article6
Conference of the Parties

4. The Conference of the Parties shall keep under continuous review the
implementation of this Convention, and, in addition, shall:
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(d) Adopt, in accordance with articles 3 and 4, programmes for research,
systematic observations, scientific and technological co-operation, the exchange of
information and the transfer of technology and knowledge;

Annex | Research and systematic observations

3. The Parties to the Convention shall co-operate, taking into account the
particular needs of the developing countries, in promoting the appropriate scientific and
technical training required to participate in the research and systematic observations outlined
in this annex. Particular emphasis should be given to the intercalibration of observational
instrumentation and methods with a view to generating comparable or standardized scientific
data sets.

Annex Il Information Exchange

1. The Parties to the Convention recognize that the collection and sharing of
information is an important means of implementing the objectives of this Convention and of
assuring that any actions that may be taken are appropriate and equitable. Therefore, Parties
shall exchange scientific, technical, socio-economic, business, commercia and legal
information.

2. The Parties to the Convention, in deciding what information is to be collected
and exchanged, should take into account the usefulness of the information and the costs of
obtaining it. The Parties further recognize that co-operation under this annex has to be
consistent with national laws, regulations and practices regarding patents, trade secrets, and
protection of confidential and proprietary information.

3. Scientific information. This includes information on;

(@ Planned and ongoing research, both governmental and private, to facilitate the co-
ordination of research programmes so as to make the most effective use of
available national and international resources,

(b) The emission data needed for research;

() Scientific results published in peer-reviewed literature on the understanding of
the physics and chemistry of the earth's atmosphere and of its susceptibility to
change, in particular on the state of the ozone layer and effects on human health,
environment and climate which would result from changes on all time-scalesin
either the total column content or the vertical distribution of ozone;

(d) The assessment of research results and the recommendation for future research.

4. Technical information. This includes information on:

(@ The availability and cost of chemica substitutes and of alternative technologies
to reduce the emissions of ozone- modifying substances and related planned and
ongoing research;

(b) The limitations and any risks involved in using chemical or other substitutes and
aternative technologies.
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5.

Socio-economic and commercial information on the substances referred to in

annex |. This includes information on:

(@
(b)
(©)
(d)

6.

Production and production capacity;

Use and use patterns,

Imports/exports,

The costs, risks and benefits of human activities which may indirectly modify the
ozone layer and of the impacts of regulatory actions taken or being considered to
control these activities.

Lega information

This includes information on:

@
(b)
(©

National laws, administrative measures and lega research relevant to the
protection of the ozone layer;
International agreements, including bilateral agreements, relevant to the
protection of the ozone layer;
Methods and terms of licensing and availability of patents relevant to the
protection of the ozone layer.

Decisions adopted by the Conferences of the Partiesto the Vienna Convention in

respect of each Article of the Convention.

Decision VCI/4: Resear ch, observations and transfer of technology.

The Conference of the Parties, in Decision VCI/4 of its First Meeting, decided that the
following activities shall be given priority in the research, observations and transfer of

technology:

Article3

Research and systematic observations

@

(b)
(©

(d)

The atmospheric impact of potential substitutes for the controlled substances
particularly with regard to their likely ozone depletion potentia and their
greenhouse warming potential;

Monitoring of the rarer trace gases in the troposphere and research on ther
interactions,

The Global Ozone Observing System should be expanded particularly in the
tropics and in the Southern hemisphere. Special attention must be paid to ozone
monitoring in Polar regions. Nations should make a long-term commitment to
such monitoring programmes including making sufficient resources available
appropriate to the effective operation;

Research on the human health and biologica implications of ultraviolet radiation
changes at the earth's surface. Particular attention must be given to the impact on
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food production in the developing world and to development of crop varieties
resistant to higher levels of ultraviolet radiation;

(6 Research into the effects on the atmosphere of potential ozone layer depleting
gases, other than the controlled substances, for example methyl chloroform;

(H  Studies on the social and economic effects of ozone depletion.

Decision VCII11/2: Reports of the Assessment Panels
The Conference of the Parties, in Decision VCII1/2 of its Third Meeting, decided:

1. To take note of the 1991 reports of Scientific Assessment, Environmental
Effects Assessment and Technology and Economic Assessment Panels;

2. To take note of the ongoing work of the three Assessment Panels in preparing
updated reports for consideration by the Seventh Meeting of the Parties to the Montreal
Protocaol;

Decision VCI/5: Resear ch capability of developing countries

The Conference of Parties, in Decision VCI/5 of its First Meeting, decided to co-operate to
ensure the enhancement of the capability of developing countries to contribute to ozore
science research. This may be facilitated through the organization of workshops and the
identification of institutes in developed countries which can co-operate with appropriate
scientific ingtitutions in the developing countries. The identification of financia institutions
who might assist the development of an improved scientific capability in developing
countries should also be undertaken.

Decisions on Ozone Research Managers
Decision VCI1/4: Recommendations of the Ozone Research Managers

The Conference of the Parties, in Decision VCII/4 of its Second Meeting, decided to
note the outcome of the first meeting of the Ozone Research Managers (WMO Globa Ozone
Research and Monitoring Project Report No. 23) and, in accordance with the
recommendations of that meeting:

(& To request the Parties to the Convention to determine the ways and means to
provide scientific and technical training in ozone monitoring and research and
other relevant assistance especialy to developing countries.

Decision VCI1/9: Expansion of the Global Ozone Observing System Networ k

The Conference of the Parties, in Decision VCII/9 of its Second Meeting, decided to request
the Parties to the Vienna Convention as a matter of urgency to facilitate through bilateral and
multilateral contributions the expansion of the ozone observing stations network, in particular
at locations selected on the basis of generally accepted scientific criteria which are in the
territories of interested developing countries, and specifically to request:
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@ WMO and UNEP to keep Parties continually aware of specific network needs
which could be met by bilateral or multilateral co-operation;

(b) developed countries to make voluntary contributions to the WMO Specidl
Fund for Environmental Monitoring for GO30S;

(© developing countries to make ozone layer monitoring a priority in their
requests for bilateral and multilateral assistance within the context of the Globa Ozone
Observing System.
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7. Montreal Protocol on Substances that Deplete the Ozone Layer

Determined to protect the ozone layer by taking precautionary measures to control
equitably total global emissions of substances that deplete it, with the ultimate objective of
their elimination on the basis of developments in scientific knowledge, taking into account
technical and economic considerations and bearing in mind the developmental needs of
developing countries,

Acknowledging that specia provision is required to meet the needs of developing
countries, ncluding the provision of additional financial resources and access to relevant
technologies, bearing in mind that the magnitude of funds necessary is predictable, and the
funds can be expected to make a substantial difference in the world's ability to address the
scientifically established problem of ozone depletion and its harmful effects,

Considering the importance of promoting international co-operation in the research,
development and transfer of aternative technologies relating to the control and reduction of
emissions of substances that deplete the ozone layer, bearing in mind in particular the needs
of developing countries,

Article5
Soecial situation of developing countries

1. Any Party that is a developing country and whose annual calculated level of
consumption of the controlled substances in Annex A is less than 0.3 kilograms per capita on
the date of the entry into force of the Protocol for it, or any time thereafter until 1 January
1999, shdll, in order to meet its basic domestic needs, be entitled to delay for ten years its
compliance with the control measures set out in Articles 2A to 2E, provided that any further
amendments to the adjustments or Amendment adopted at the Second Mesting of the Parties
in London, 29 June 1990, shall apply to the Parties operating under this paragraph after the
review provided for in paragraph 8 of this Article has taken place and shall be based on the
conclusions of that review.

5. Developing the capacity to fulfil the obligations of the Parties operating under
paragraph 1 of this Article to comply with the control measures set out in Articles 2A to 2E,
and any control measures in Articles 2F to 2H that are decided pursuant to paragraph 1 bis of
this Article, and their implementation by those same Parties will depend upon the effective
implementation of the financial co-operation as provided by Article 10 and the transfer of
technology as provided by Article 10A.

Article9
Resear ch, development, public awareness and exchange of information

1. The Parties shall co-operate, consistent with their national laws, regulations
and practices and taking into account in particular the needs of developing countries, in

" The Montreal Protocol (1987):
International Legal Materials, Volume 26, Number 6, November 1987; and
<http://www.unep.org/ozone/mont_t.htm>




Transfer of Technology Instruments

promoting, directly or through competent international bodies, research, development and
exchange of information on:

(@ best technologies for improving the containment, recovery, recycling, or
destruction of controlled substances or otherwise reducing their emissions;

(b) possible aternatives to controlled substances, to products containing such
substances, and to products manufactured with them; and ...

Article 10
Financial mechanism

1. The Parties shall establish a mechanism for the purposes of providing
financial and technical co-operation, including the transfer of technologies, to Parties
operating under paragraph 1 of Article 5 of this Protocol to enable their compliance with the
control measures set out in Articles 2A to 2E, and any control measures in Articles 2F to 2H
that are decided pursuant to paragraph 1 bis of Article 5 of the Protocol. The mechanism,
contributions to which shall be additional to other financial transfers to Parties operating
under that paragraph, shall meet all agreed incremental costs of such Parties in order to
enable their compliance with the control measures of the Protocol. An indicative list of the
categories of incremental costs shall be decided by the meeting of the Parties.

Article 10A
Transfer of technology

Each Party shall take every practicable step, consistent with the programmes supported
by the financial mechanism, to ensure:

(& that the best available, environmentally safe substitutes and related technologies
are expeditioudly transferred to Parties operating under paragraph 1 of Article 5;
and

(b) that the transfers referred to in subparagraph (a) occur under fair and most
favourable conditions.

* * *
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8. Basal Convention on the control of Transboundary M ovements of

Hazar dous Wastes and their Disposal’

Aware of the need to continue the development and implementation of environmentally
sound low-waste technologies, recycling options, good house-keeping and management
systems with a view to reducing to a minimum the generation of hazardous wastes and other
wastes,

Taking into account also the limited capabilities of the developing countries to manage
hazardous wastes and other wastes;

Recognizing the need to promote the transfer of technology for the sound management
of hazardous wastes and other wastes produced locally, particularly to the developing
countries in accordance with the spirit of the Cairo Guidelines and decision 14/16 of the
Governing Council of UNEP on Promotion of the transfer of environmental protection
technology.

Article4
General Obligations

2. Each Party shall take the appropriate measures to:

(& Ensure that the generation of hazardous wastes and other wastes within it is
reduced to a minimum, taking into account social, technological and economic
aspects,

(b) Ensure the availability of adequate disposal facilities, for the environmentally
sound management of hazardous wastes and other wastes, that shall be located, to
the extent possible, within it, whatever the place of their disposal;

Article 10
International Co-operation

1. The Parties shall co-operate with each other in order to improve and achieve
environmentally sound management of hazardous wastes and other wastes.

" Basel Convention (1989):
UNEP (1999). Basel convention on the control of transboundary movements of hazardous wastes and their
disposal, SBC No. 99/001 ; and <http://www.basel .int/text/con-e.htm>,
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2. To this end, the Parties shall :

(& Upon request, make available information, whether on a bilateral or multilateral
basis, with a view to promoting the environmentally sound management of
hazardous wastes and other wastes, including harmonization of technical
standards and practices for the adequate management of hazardous wastes and
other wastes;

(b) Co-operate in monitoring the effects of the management of hazardous wastes on
human health and the environment;

(c) Co-operate, subject to their nationa laws, regulations and policies, in the
development and implementation of new environmentally sound lowwaste
technologies and the improvement of existing technologies with a view to
eliminating, as far as practicable, the generation of hazardous wastes and other
wastes and achieving more effective and efficient methods of ensuring their
management in an environmentally sound manner, including the study of the
economic, social and environmental effects of the adoption of such new or
improved technologies;

(d) Co-operate actively, subject to their nationa laws, regulations and policies, in the
transfer of technology and management systems related to the environmentally
sound management of hazardous wastes and other wastes.

They shall also co-operate in developing the technical capacity among Parties,
especially those which may need and request technical assistance in thisfield;

(e) Co-operate in developing appropriate technical guidelines and/or codes of
practice.

3. The Parties shall employ appropriate means to co-operate in order to assist
developing countries in the implementation of subparagraphs a, b, ¢ and d of paragraph 2 of
Article 4.

4, Taking into account the needs of developing countries, co-operation between
Parties and the competent international organizations is encouraged to promote, inter alia,
public awareness, the development of sound management of hazardous wastes and other
wastes and the adoption of new low-waste technologies.

Article 14
Financial Aspects

1. The Parties agree that, according to the specific needs of different regions and
subregions, regional or sub-regional centres for training and technology transfers regarding
the management of hazardous wastes and other wastes and the minimization of their
generation should be established. the Parties shall decide on the establishment of appropriate
funding mechanisms of a voluntary nature.

* * *
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9. Convention on Biological Diversity

Acknowledging that the provision of new and additional financial resources and
appropriate access to relevant technologies can be expected to make a substantial difference
in the world's ability to address the loss of biological diversity,

Acknowledging further that special provision is required to meet the needs of
developing countries, including the provision of new and additional financial resources and
appropriate access to relevant technologies,

Noting in this regard the special conditions of the least developed countries and small
island States,

Acknowledging that substantia investments are required to conserve biological
diversity and that there is the expectation of a broad range of environmental, economic and
social benefits from those investments,

Aware that conservation and sustainable use of biological diversity is of critica
importance for meeting the food, health and other needs of the growing world population, for
which purpose access to and sharing of both genetic resources and technologies are essential.

Articlel
Objectives

The objectives of this Convention, to be pursued in accordance with its relevant
provisions, are the conservation of biological diversity, the sustainable use of its components
and the fair and equitable sharing of the benefits arising out of the utilization of genetic
resources, including by appropriate access to genetic resources and by appropriate transfer of
relevant technologies, taking into account all rights over those resources and to technologies,
and by appropriate funding.

Article 16
Access to and Transfer of Technology

1. Each Contracting Party, recognizing that technology includes biotechnology,
and that both access to and transfer of technology among Contracting Parties are essential
elements for the attainment of the objectives of this Convention, undertakes subject to the
provisons of this Article to provide and/or facilitate access for and transfer to other
Contracting Parties of technologies that are relevant to the conservation and sustainable use
of biological diversity or make use of genetic resources and do not cause significant damage
to the environment.

2. Access to and transfer of technology referred to in paragraph 1 above to
developing countries shall be provided and/or facilitated under fair and most favourable
terms, including on concessional and preferential terms where mutually agreed, and, where

" CBD (1992):
International Legal Materials, Volume 31, Number 4, July 1992; and <http://www.unep.ch/bio/conv-e.html>
and <http://www.biodiv.org/convention/articles.asp?g=0>
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necessary, in accordance with the financial mechanism established by Articles 20 and 21. In
the case of technology subject to patents and other intellectual property rights, such access
and transfer shall be provided on terms which recognize and are consistent with the adequate
and effective protection of intellectual property rights. The application of this paragraph shall
be consistent with paragraphs 3, 4 and 5 below.

3. Each Contracting Party shall take legidative, administrative or policy
measures, as appropriate, with the aim that Contracting Parties, in particular those that are
developing countries, which provide genetic resources are provided access to and transfer of
technology which makes use of those resources, on mutualy agreed terms, including
technology protected by patents and other intellectual property rights, where necessary,
through the provisions of Articles 20 and 21 and in accordance with international law and
consistent with paragraphs 4 and 5 below.

4, Each Contracting Party shall take legidative, administrative or policy
measures, as appropriate, with the aim that the private sector facilitates access to, joint
development and transfer of technology referred to in paragraph 1 above for the benefit of
both governmental institutions and the private sector of developing countries and in this
regard shall abide by the obligations included in paragraphs 1, 2 and 3 above.

5. The Contracting Parties, recognizing that patents and other intellectual
property rights may have an influence on the implementation of this Convention, shall
cooperate in this regard subject to national legislation and international law in order to ensure
that such rights are supportive of and do not run counter to its objectives.

Article 17
Exchange of Information

1. The Contracting Parties shall facilitate the exchange of information, from all
publicly available sources, relevant to the conservation and sustainable use of biological
diversity, taking into account the special needs of developing countries.

2. Such exchange of information shall include exchange of results of technical,
scientific and socio-economic research, as well as information on training and surveying
programmes, specialized knowledge, indigenous and traditional knowledge as such and in
combination with the technologies referred to in Article 16, paragraph 1. It shall aso, where
feasible, include repatriation of information.

Article 18
Technical and Scientific Cooperation

1. The Contracting Parties shall promote international technical and scientific
cooperation in the field of conservation and sustainable use of biological diversity, where
necessary, through the appropriate international and national institutions.

2. Each Contracting Party shall promote technical and scientific cooperation with
other Contracting Parties, in particular developing countries, in implementing this
Convention, inter alia, through the development and implementation of national policies. In
promoting such cooperation, special attention should be given to the development and
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strengthening of national capabilities, by means of human resources development and
institution building.

3. The Conference of the Parties, at its first meeting, shall determine how to
establish a clearing-house mechanism to promote and facilitate technica and scientific
cooperation.

4, The Contracting Parties shall, in accordance with national legislation and
policies, encourage and develop methods of cooperation for the development and use of
technologies, including indigenous and traditional technologies, in pursuance of the
objectives of this Convention. For this purpose, the Contracting Parties shall also promote
cooperation in the training of personnel and exchange of experts.

5. The Contracting Parties shall, subject to mutual agreement, promote the
establishment of joint research programmes and joint ventures for the development of
technologies relevant to the objectives of this Convention.

Article 19
Handling of Biotechnology and Distribution of its Benefits

1. Each Contracting Party shall take legidative, administrative or policy
measures, as appropriate, to provide for the effective participation in biotechnological
research activities by those Contracting Parties, especialy developing countries, which
provide the genetic resources for such research, and where feasible in such Contracting
Parties.

2. Each Contracting Party shall take al practicable measures to promote and
advance priority access on a fair and equitable basis by Contracting Parties, especially
developing countries, to the results and benefits arising from biotechnologies based upon
genetic resources provided by those Contracting Parties. Such access shall be on mutually
agreed terms.

3. The Parties shall consider the need for and modalities of a protocol setting out
appropriate procedures, including, in particular, advance informed agreement, in the field of
the safe transfer, handling and use of any living modified organism resulting from
biotechnology that may have adverse effect on the conservation and sustainable use of
biological diversity.

4. Each Contracting Party shall, directly or by requiring any natural or legal
person under its jurisdiction providing the organisms referred to in paragraph 3 above,
provide any available information about the use and safety regulations required by that
Contracting Party in handling such organisms, as well as any available information on the
potential adverse impact of the specific organisms concerned to the Contracting Party into
which those organisms are to be introduced.

Article 20
Financial Resources

4. The extent to which developing country Parties will effectively implement
their commitments under this Convention will depend on the effective implementation by
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developed country Parties of their commitments under this Convention related to financial
resources and transfer of technology and will take fully into account the fact that economic
and social development and eradication of poverty are the first and overriding priorities of the
developing country Parties.

5. The Parties shall take full account of the specific needs and special situation of
least developed countries in their actions with regard to funding and transfer of technology.

Article 25.
Subsidiary Body on cientific, Technical and Technological Advice

1 A subsidiary body for the provision of scientific, technical and technological advice is
hereby established to provide the Conference of the Parties and, as appropriate, its other
subsidiary bodies with timely advice relating to the implementation of this Convention. This
body shall be open to participation by all Parties and shall be multidisciplinary. It shall
comprise government representatives competent in the relevant field of expertise. It shall
report regularly to the Conference of the Parties on al aspects of its work.

2. Under the authority of and in accordance with guidelines laid down by the
Conference of the Parties, and upon its request, this body shall:

@ Provide scientific and technical assessments of the status of biological
diversity;

(b) Prepare scientific and technical assessments of the effects of types of
measures takenin accordance with the provisions of this Convention;

(© Identify innovative, efficient and state-of-the-art technologies and know-how
relating to the conservation and sustainable use of biological diversity and advise on the ways
and means of promoting development and/or transferring such technologies;

(d) Provide advice on scientific programmes and international cooperation in
research and development related to conservation and sustainable use of biological diversity;
and

(e Respond to scientific, technical, technological and methodological questions
that the Conference of the Parties and its subsidiary bodies may put to the body.

3. The functions, terms of reference, organization and operation of this body may be
further elaborated by the Conference of the Parties.

* * *
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10. Cartagena Protocol on Biosafety to the Convention on Biological

Diversity’

Reaffirming the precautionary approach contained in Principle 15 of the Rio
Declaration on Environment and Devel opment,

Awar e of the rapid expansion of modern biotechnology and the growing public concern
over its potential adverse effects on biological diversity, taking also into account risks to
human health,

Recognizing that modern biotechnology has great potential for human well-being if
developed and used with adequate safety measures for the environment and human health,

Article 20
Information sharing and the Biosafety Clearing-House

1 A Biosafety Clearing-House is hereby established as part of the clearing- house
mechanism under Article 18, paragraph 3, of the Convention, in order to:

(8 Facilitate the exchange of scientific, technical, environmenta and legal
information on, and experience with, living modified organisms; and

Article 22
Capacity-building

1. The Parties shall cooperate in the development and/or strengthening of human
resources and institutional capacities in biosafety, including biotechnology to the extent that
it isrequired for biosafety, for the purpose of the effective implementation of this Protocal, in
developing country Parties, in particular the least developed and small island developing
States among them, and in Parties with economies in transition, including through existing
global, regional, subregional and national institutions and organizations and, as appropriate,
through facilitating private sector involvement.

2. For the purposes of implementing paragraph 1 above, in relation to
cooperation, the needs of developing country Parties, in particular the least developed and
small island developing States among them, for financial resources and access to and transfer
of technology and know-how in accordance with the relevant provisions of the Convention,
shall be taken fully into account for capacity-building in biosafety. Cooperation in capacity-
building shall, subject to the different situation, capabilities and requirements of each Party,
include scientific and technical training in the proper and safe management of biotechnology,
and in the use of risk assessment and risk management for biosafety, and the enhancement of
technological and institutional capacities in biosafety. The needs of Parties with economiesin
transition shall also be taken fully into account for such capacity-building in biosafety.

* * *

" Cartagena Protocol (2000):
International Legal Materials, Volume 39, Number 5, September 2000; and <http://www.biodiv.org>.
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11. Conventionon the Transboundary Effects of Industrial Accidents

Affirming the need to promote active international cooperation among the States
concerned before, during and after an accident, to enhance appropriate policies and to
reinforce and coordinate action at all appropriate levels for promoting the prevention of,
preparedness for and response to the transboundary effects of industrial accidents,

Article 15
Exchange of information

The Parties shall, at the multilateral or bilateral level, exchange reasonably obtainable
information, including the elements contained in Annex X| hereto.

Article 16
Exchange of technol ogy
1. The Parties shall, consistent with their laws, regulations and practices,

facilitate the exchange of technology for the prevention of, preparedness for and response to
the effects of industrial accidents, particularly through the promotion of:

@ Exchange of available technology on various financial bases,

(b) Direct industrial contacts and cooperation;

(© Exchange of information and experience;

(d) Provision of technical assistance.

2. In promoting the activities specified in paragraph 1, subpararagraphs (a) to (d)

of this Article, the Parties shall create favourable conditions by facilitating contacts and
cooperation among appropriate organizations and individuals in both the private and the
public sectors that are capable of providing technology, design and engineering services,
equipment or finance.

ANNEX XI
EXCHANGE OF INFORMATION PURSUANT TO ARTICLE 15

Information shall include the following elements, which can also be the subject of
multilateral and bilateral cooperation:

[..]

() Programmes for monitoring, planning, research and development, including their
implementation and surveillance;
[.]
(f) The development and application of the best available technologies for improved
environmental protection and safety;

* * *

" Industrial Accidents Convention (1992):
International Legal Materials, Volume 31, Number 6, November 1992; and
<http://www.unece.org/env/teia/english/text.htm> and <http://www.unece.org/leginstr/cover.htm>
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12. United Nations Framework Convention on Climate Change

Acknowledging that change in the Earth's climate and its adverse effects are a common
concern of humankind,

Recognizing that various actions to address climate change can be justified
economically in their own right and can also help in solving other environmental problems,

Recognizing that all countries, especialy developing countries, need access to
resources required to achieve sustainable social and economic development and that, in order
for developing countries to progress towards that goal, their energy consumption will need to
grow taking into account the possibilities for achieving greater energy efficiency and for
controlling greenhouse gas emissions in general, including through the application of new
technologies on terms which make such an application economically and socially beneficial,

Article4
Commitments

1. All Parties, taking into account their common but differentiated
responsibilities and their specific national and regional development priorities, objectives and
circumstances, shall:

(c) Promote and cooperate in the development, application and diffusion, including
transfer, of technologies, practices and processes that control, reduce or prevent
anthropogenic emissions of greenhouse gases not controlled by the Montrea
Protocol in all relevant sectors, including the energy, transport, industry,
agriculture, forestry and waste management sectors;

(g) Promote and cooperate in scientific, technological, technical, socio-economic and
other research, systematic observation and development of data archives related
to the climate system and intended to further the understanding and to reduce or
eliminate the remaining uncertainties regarding the causes, effects, magnitude
and timing of climate change and the economic and social consequences of
various response strategies,

(h) Promote and cooperate in the full, open and prompt exchange of relevant
scientific, technological, technical, socio-economic and lega information related
to the climate system and climate change, and to the economic and social
consequences of various response strategies;

(i) Promote and cooperate in education, training and public awareness related to
climate change and encourage the widest participation in this process, including
that of non governmental organizations; and

4, The developed country Parties and other developed Parties included in Annex
Il shall dso assist the developing country Parties that are particularly vulnerable to the
adverse effects of climate change in meeting costs of adaptation to those adverse effects.

" Climate Change (1992):
International Legal Materials, Volume 31, Number 4, July 1992; and
<http://www.unfccc.de/resource/convkp.html>
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5. The developed country Parties and other developed Parties included in Annex
Il shall take all practicable steps to promote, facilitate and finance, as appropriate, the transfer
of, or access to, environmentally sound technologies and know-how to other Parties,
particularly developing country Parties, to enable them to implement the provisions of the
Convention. In this process, the developed country Parties shall support the development and
enhancement of endogenous capacities and technologies of developing country Parties.
Other Parties and organizations in a position to do so may also assist in facilitating the
transfer of such technologies.

7. The extent to which developing country Parties will effectively implement
their commitments under the Convention will depend on the effective implementation by
developed country Parties of their commitments under the Convention related to financial
resources and transfer of technology and will take fully into account that economic and social
development and poverty eradication are the first and overriding priorities of the developing
country Parties.

8. In the implementation of the commitments in this Article, the Parties shall
give full consideration to what actions are necessary under the Convention, including actions
related to funding, insurance and the transfer of technology, to meet the specific needs and
concerns of developing country Parties arising from the adverse effects of climate change
and/or the impact of the implementation of response measures, especially on:

(@ Smadl idand countries;

(b) Countries with low-lying coastal areas,

(¢ Countries with arid and semi-arid areas, forested areas and areas liable to forest
decay;

(d) Countries with areas prone to natural disasters,

(¢) Countries with areas liable to drought and desertification;

(f)  Countries with areas of high urban atmospheric pollution;

(g) Countries with areas with fragile ecosystems, including mountainous ecosystems;

(h) Countries whose economies are highly dependent on income generated from the
production, processing and export, and/or on consumption of fossil fuels and
associated energy- intensive products; and

() Land-locked and transit countries.

Further, the Conference of the Parties may take actions, as appropriate, with respect to
this paragraph.

0. The Parties shall take full account of the specific needs and special situations
of the least developed countries in their actions with regard to funding and transfer of
technology.

10. The Parties shall, in accordance with Article 10, take into consideration in the
implementation of the commitments of the Convention the situation of Parties, particularly
developing country Parties, with economies that are vulnerable to the adverse effects of the
implementation of measures to respond to climate change. This applies notably to Parties
with economies that are highly dependent on income generated from the production,
processing and export, and/or consumption of fossil fuels and associated energy-intensive
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products and/or the use of fossil fuels for which such Parties have serious difficulties in
switching to aternatives.

Article5
Research and Systematic Observation

In carrying out their commitments under Article 4, paragraph 1(g), the Parties shall:
[.]

(b) Support international and intergovernmental efforts to strengthen systematic
observation and national scientific and technical research capacities and
capabilities, particularly in developing countries, and to promote access to, and
the exchange of, data and analyses thereof obtained from areas beyond retional
jurisdiction; and

(c) Take into account the particular concerns and needs of developing countries and
cooperate in improving their endogenous capacities and capabilities to participate
in the efforts referred to in subparagraphs (a) and (b) above.

Article9
Subsidiary body for scientific and technological advice

1. A subsidiary body for scientific and technological advice is hereby established
to provide the Conference of the Parties and, as appropriate, its other subsidiary bodies with
timely information and advice on scientific and technologica matters relating to the
Convention. This body shal be open to participation by al Parties and shal be
multidisciplinary. It shall comprise government representatives competent in the relevant
field of expertise. It shall report regularly to the Conference of the Parties on all aspects of its
work.

2. Under the guidance of the Conference of the Parties, and drawing upon existing
competent international bodies, this body shall:

(& provide assessments of the state of scientific knowledge relating to climate
change and its effects;(b) Prepare scientific assessments on the effects of
measures taken in the implementation of the Convention;

(b) identify innovative, efficient and state-of-the-art technologies and know-how and
advise on the ways and means of promoting development and/or transferring such
technologies;

(d) provide advice on scientific programmes, international cooperation in research
and development related to climate change, as well as on ways and means of
supporting endogenous capacity-building in devel oping countries; and

() respond to scientific, technologica and methodological questions that the
Conference of the Parties and its subsidiary bodies may put to the body.

3. The functions and terms of reference of this body may be further elaborated by the
Conference of the Parties.

4?2
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Article11
Financial mechanism

1. A mechanism for the provision of financial resources on a grant or concessiona basis,
including for the transfer of technology, is hereby defined. It shall function under the
guidance of and be accountable to the Conference of the Parties, which shall decide on its
policies, programme priorities and eligibility criteria related to this Convention. Its operation
shall be entrusted to one or more existing international entities.

2. The financial mechanism shall have an equitable and balanced representation of all
Parties within a transparent system of governance.

5.  The developed country Parties may also provide and developing country Parties avail
themselves of, financia resources related to the implementation of the Convention through
bilateral, regional and other multilateral channels.
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13. Kyoto Protocol to the United Nations Framewor k Convention on Climate

Change

Article 10

All Parties, taking into account their common but differentiated responsibilities and their
specific national and regiona development priorities, objectives and circumstances, without
introducing any new commitments for Parties not included in Annex |, but reaffirming
existing commitments under Article 4, paragraph 1, of the Convention, and continuing to
advance the implementation of these commitments in order to achieve sustainable
development, taking into account Article 4, paragraphs 3, 5 and 7, of the Convention, shall:

(@) Formulate, where relevant and to the extent possible, cost-effective national
and, where appropriate, regional programmes to improve the quality of local
emission factors, activity data and/or models which reflect the socio-economic
conditions of each Party for the preparation and periodic updating of national
inventories of anthropogenic emissions by sources and removals by sinks of al
greenhouse gases not controlled by the Montreal Protocol, using comparable
methodologies to be agreed upon by the Conference of the Parties, and consistent
with the guidelines for the preparation of national communications adopted by the
Conference of the Parties;

(b) Formulate, implement, publish and regularly update national and, where
appropriate, regional programmes containing measures to mitigate climate change
and measures to facilitate adequate adaptation to climate change:

(i)  Such programmes would, inter alia, concern the energy, transport and
industry sectors as well as agriculture, forestry and waste management.
Furthermore, adaptation technologies and methods for improving spatial
planning would improve adaptation to climate change; and

(i)  Parties included in Annex | shall submit information on action under
this Protocol, including national programmes, in accordance with
Article 7; and other Parties shall seek to include in their national
communications, as appropriate, information on programmes which
contain measures that the Party believes contribute to addressing
climate change and its adverse impacts, including the abatement of
increases in greenhouse gas emissions, and enhancement of and
removals by sinks, capacity building and adaptation measures,

(c) Cooperate in the promotion of effective modalities for the development,
application and diffusion of, and take all practicable steps to promote, facilitate and
finance, as appropriate, the transfer of, or access to, environmentally sound
technologies, know-how, practices and processes pertinent to climate change, in

" Kyoto Protocol (1992):
International Legal Materials, Volume 37, Number 1, January 1998; and
<http://www.unfccc.de/resource/convkp.html> and <http://untreaty.un.org/English/notpubl/kyoto-en.htm>
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particular to developing countries, including the formulation of policies and
programmes for the effective transfer of environmentally sound technologies that
are publicly owned or in the public domain and the creation of an enabling
environment for the private sector, to promote and enhance the transfer of, and
access to, environmentally sound technologies,

(d) Cooperate in scientific and technical research and promote the maintenance and
the development of systematic observation systems and development of data
archives to reduce uncertainties related to the climate system, the adverse impacts
of climate change and the economic and social consequences of various response
strategies, and promote the development and strengthening of endogenous
capacities and capabilities to participate in international and intergovernmental
efforts, programmes and networks on research and systematic observation, taking
into account Article 5 of the Convention;

(e) Cooperate in and promote at the international level, and, where appropriate,
using existing bodies, the development and implementation of education and
training programmes, including the strengthening of national capacity building, in
particular human and institutional capacities and the exchange or secondment of
personnel to train experts in this field, in particular for developing countries, and
facilitate at the national level public awareness of, and public access to information
on, climate change. Suitable modalities should be developed to implement these
activities through the relevant bodies of the Convention, taking into account
Article 6 of the Convention;

(f) Include in their national communications information on programmes and
activities undertaken pursuant to this Article in accordance with relevant decisions
of the Conference of the Parties; and

(g) Give full consideration, in implementing the commitments under this Article, to
Article 4, paragraph 8, of the Convention.

Article11

1 In the implementation of Article 10, Parties shall take into account the provisions of
Article 4, paragraphs 4, 5, 7, 8 and 9, of the Convention.

2. In the context of the implementation of Article 4, paragraph 1, of the Convention, in
accordance with the provisions of Article 4, paragraph 3, and Article 11 of the Convention,
and through the entity or entities entrusted with the operation of the financial mechanism of
the Convention, the devel oped country Parties and other devel oped Parties included in Annex
Il to the Convention shall:

(a) Provide new and additional financial resources to meet the agreed full costs
incurred by developing country Parties in advancing the implementation of
existing commitments under Article 4, paragraph 1(a), of the Convention that are
covered in Article 10, subparagraph (a); and

(b) Also provide such financia resources, including for the transfer of technology,
needed by the developing country Parties to meet the agreed full incremental costs
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of advancing the implementation of existing commitments under Article 4,
paragraph 1, of the Convention that are covered by Article 10 and that are agreed
between a developing country Party and the international entity or entities referred
to in Article 11 of the Convention, in accordance with that Article.

The implemertation of these existing commitments shall take into account the need for
adequacy and predictability in the flow of funds and the importance of appropriate burden
sharing among developed country Parties. The guidance to the entity or entities entrusted
with the operation of the financial mechanism of the Convention in relevant decisions of the
Conference of the Parties, including those agreed before the adoption of this Protocol, shall
apply mutatis mutandis to the provisions of this paragraph.

3. The developed country Parties and other developed Parties in Annex |l to the
Convention may also provide, and developing country Parties avail themselves of, financial
resources for the implementation of Article 10, through bilateral, regional and other
multilateral channels.
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United Nations Conference on Environment and Development:
Statement of Principles for a Global Consensus on the Management,

Conservation and Sustainable Development of all Types of Forests

8. (a8 Efforts should be undertaken towards the greening of the world. All
countries, notably developed countries, should take positive and transparent
action towards reforestation, afforestation and forest conservation, as
appropriate.

(g) Accessto biological resources, including genetic material, shall be with due
regard to the sovereign rights of the countries where the forests are located
and to the sharing on mutually agreed terms of technology and profits from
biotechnology products that are derived from these resources.

11. In order to enable, in particular, developing countries to enhance their
endogenous capacity and to better manage, conserve and develop their forest resources, the
access to and transfer of environmentally sound technologies and corresponding know-how
on favourable terms, including on concessional and preferential terms, as mutually agreed, in
accordance with the relevant provisions of Agenda 21, should be promoted, facilitated and

financed, as appropriate.

" Statement of Principles for a Global Consensus on the Management, Conservation and Sustainable

Development of all Types of Forests (1992):
International Legal Materials, Volume 31, Number 4, July 1992
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15. United Nations Conference on Environment and Development: Rio

Declaration on Environment and Development’

Principle7

States shall cooperate in a spirit of global partnership to conserve, protect and restore the
health and integity of the Earth's ecosystem. In view of the different contributions to global
environmental degradation, States have common but differentiated responsibilities. The
developed countries acknowledge the responsibility that they bear in the international pursuit
of sustainable development in view of the pressures their societies place on the globa
environment and of the technologies and financial resources they command.

[...]
Principle9

States should cooperate to strengthen endogenous capacity-building for sustainable
development by improving scientific understanding through exchanges of scientific and
technological knowledge, and by enhancing the development, adaptation, diffusion and
transfer of technologies, including new and innovative technologies.

" Rio Declaration on Environment and Devel opment (1992):
International Legal Materials, Volume 31, Number 4, July 1992.
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16. Establishment Agreement for the Center for International Forestry

Research’
Article4
Purpose
1. The purpose of the Center is to contribute to the sustained well-being of

people in developing countries, particularly in the tropics, through collaborative strategic and
applied research and related activities in forest systems and forestry, and by promoting the
transfer of appropriate new technologies and the adoption of new methods of social
organization, for natioral development.

2. By "forestry" is meant the science, the art and the practice of managing and
using for human benefit the natural resources that occur on and in association with lands
bearing forest or with a forest vocation. A "forest system” is a functional complex of forest
and its biophysical, social, cultural, economic and political environment.

[...]
(d) A recognition that research must remain relevant to and serve the needs
of developing countries in their efforts to achieve sustainable land-use
practices, minimise further degradation of forested lands and promote

social equity.
Article6
Activities
2. CIFOR shall formulate a research program to underpin the science of forestry,

by developing and maintaining the necessary scientific and technological base and the
necessary staff expertise. This program shall be directed towards innovation and technology
development and the transfer of the results of such work to CIFOR's stakeholders for the
ultimate benefit of people in developing countries.

3. CIFOR shall operate through a variety of mechanisms suited to the needs of
its constituent programs, including networking, collaborative and contractual arrangements,
and in- house research.

4, CIFOR shall monitor forestry research globally and shall obtain and process
information relevant to developing countries. CIFOR shall act as a distributor of this
information where and when it is needed.

" Agreement for the Center for International Forestry Research (1993):
Center for International Forestry Research (CIFOR); TIAS 11960, 1993 U.S.T. LEXIS 16, March 5, 1993.
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17. The Energy Charter Treaty

Determined progressively to remove technical, administrative and other barriers to
trade in Energy Materials and Products and related equipment, technologies and services,

Article 8
Transfer of Technology

1. The Contracting Parties agree to promote access to and transfer of energy
technology ona commercial and non-discriminatory basis to assist effective trade in Energy
Materials and Products and Investment and to implement the objectives of the Charter subject
to their laws and regulations, and to the protection of Intellectual Property rights.

2. Accordingly, to the extent necessary to give effect to paragraph (1) the
Contracting Parties shall eliminate existing and create no new obstacles to the transfer of
technology in the field of Energy Materials and Products and related equipment and services,
subject to non-proliferation and other international obligations.

Article 19
Environmental Aspects

1. In pursuit of sustainable development and taking into account its obligations
under those international agreements concerning the environment to which it is party, each
Contracting Party shall strive to minimize in an economicaly efficient manner harmful
Environmental Impacts occurring either within or outside its Area from al operations within
the Energy Cycle in its Area, taking proper account of safety. In doing so each Contracting
Party shall act in a Cost-Effective manner. In its policies and actions each Contracting Party
shall strive to take precautionary measures to prevent or minimize environmental
degradation. The Contracting Parties ajree that the polluter in the Areas of Contracting
Parties, should, in principle, bear the cost of pollution, including transboundary pollution,
with due regard to the public interest and without distorting Investment in the Energy Cycle
or international trade. Contracting Parties shall accordingly:

(d) have particular regard to Improving Energy Efficiency, to developing and using
renewable energy sources, to promoting the use of cleaner fuels and to employing
technol ogies and technological means that reduce pollution;

(e) promote the collection and sharing among Contracting Parties of information on
environmentally sound and economically efficient energy policies and Cost-
Effective practices and technologies;

" The Energy Charter Treaty (1994):
The Energy Charter Conference (1995). Final Act of the European Energy Charter Conference (Document
AF/FECH/en 1); The Energy Charter Treaty (Document EECH/A2/en 1); and
<http://www.encharter.org/English/Full Text/Treaty.html>
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()

(h)

promote and co-operate in the research, development and application of energy
efficient and environmentally sound technologies, practices and processes which
will minimize harmful Environmental Impacts of all aspects of the Energy Cycle
in an economically efficient manner;

encourage favourable conditions for the transfer and dissemination of such
technologies consistent with the adequate and effective protection of Intellectual
Property right;
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18. General Agreement on Tradein Services

Desiring to facilitate the increasing participation of developing countries in trade in
services and the expansion of their service exports including, inter alia, through the
strengthening of their domestic services capacity and its efficiency and competitiveness;

Taking particular account of the serious difficulty of the least-developed countries in
view of their special economic situation and their development, trade and financial needs;

ArticlelV
Increasing Participation of Developing Countries

1. The increasing participation of developing country Members in world trade
shall be facilitated through negotiated specific commitments, by different Members pursuant
to Parts 111 and IV of this Agreement, relating to:

(& the strengthening of their domestic services capacity and its efficiency and
competitiveness, inter alia through access to technology on a commercia basis,

(b) the improvement of their access to distribution channels and information
networks; and

() the liberdization of market access in sectors and modes of supply of export
interest to them.

2. Developed country Members, and to the extent possible other Members, shall
establish contact points within two years from the date of entry into force of the WTO
Agreement to facilitate the access of developing country Members service suppliers to
information, related to thelr respective markets, concerning:

(@ commercia and technical aspects of the supply of services,
(b) registration, recognition and obtaining of professional qualifications; and
() theavailability of services technology.

3. Specid priority shal be given to the least-developed country Members in the
implementation of paragraphs1 and 2. Particular account shall be taken of the serious
difficulty of the least-developed countries in accepting negotiated specific commitments in
view of their special economic situation and their devel opment, trade and financia needs.

Article X1X
Negotiation of Specific Commitments

2. The process of liberalization shall take place with due respect br national
policy objectives and the level of development of individual Members, both overall and in
individual sectors. There shall be appropriate flexibility for individual developing country
Members for opening fewer sectors, liberalizing fewer types of transactions, progressively
extending market access in line with their development situation and, when making access to

" GATS (1994):
GATT /WTO (1994). The Results of the Uruguay Round of Multilateral Trade Negotiations— The Legal Texts,
Sales No. GATT/1994/4, (Geneva: GATT secretariat); and
<http://www.wto.org/english/docs_e/legal_effinal_e.htm >
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their markets available to foreign service suppliers, attaching to such access conditions aimed
at achieving the objectives referred to in Article V.

3. For each round, negotiating guidelines and procedures shall be established.
For the purposes of establishing such guidelines, the Council for Trade in Services shall carry
out an assessment of trade in services in overall terms and on a sectoral basis with reference
to the objectives of this Agreement, including those set out in paragraph 1 of Article IV.??
"
Article XXV
Technical Cooperation

1. Service suppliers of Members which are in need of such assistance shal have
access to the services of contact points referred to in paragraph 2 of Article IV.

2. Technical assistance to developing countries shal be provided at the
multilateral level by the Secretariat and shal be decided upon by the Council for Trade in
Services.

?
Annex on Telecommunications
6. Technical Cooperation

(& Members recognize that an efficient, advanced telecommunications infrastructure
in countries, particularly developing countries, is essentia to the expansion of their
trade in services. To this end, Members endorse and encourage the participation, to
the fullest extent practicable, of developed and developing countries and their
suppliers of public telecommunications transport networks and services and other
entities in the development programmes of international and regiona
organizations, including the International Telecommunication Union, the United
Nations Development Programme, and the International Bank for Reconstruction
and Devel opment.

(b) Members shall encourage and support telecommunications cooperation among
developing countries at the international, regional and sub-regiond levels.

() In cooperation with relevant international organizations, Members shall make
available, where practicable, to developing countries information with respect to
telecommunications services and developments in telecommunications and
information  technology to assist in strengthening their domestic
telecommunications services sector.

(d) Members shal give specia consideration to opportunities for the least-developed
countries to encourage foreign suppliers of telecommunications services to assist
in the transfer of technology, training and other activities that support the
development of their telecommunications infrastructure and expansion of their
telecommunications services trade.
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19. Agreement on the Application of Sanitary and Phytosanitary M easures

Recognizing the important contribution that international standards, guidelines and
recommendations can make in this regard;

Article9
Technical Assistance

1. Members agree to facilitate the provision of technical assistance to other
Members, especially developing country Members, either bilaterally or through the
appropriate international organizations. Such assistance may be, inter dia, in the areas of
processing technologies, research and infrastructure, including in the establishment of
national regulatory bodies, and may take the form of advice, credits, donations and grants,
including for the purpose of seeking technical expertise, training and equipment to alow such
countries to adjust to, and comply with, sanitary or phytosanitary measures necessary to
achieve the appropriate level of sanitary or phytosanitary protection in their export markets.

2. Where substantial investments are required in order for an exporting
developing country Member to fulfil the sanitary or phytosanitary requirements of an
importing Member, the latter shall consider providing such technical assistance as will permit
the developing country Member to maintain and expand its market access opportunities for
the product involved.

" Sanitary and Phytosanitary Measures (1994):

GATT /WTO (1994). The Results of the Uruguay Round of Multilateral Trade Negotiations— The Legal Texts,
Sales No. GATT/1994/4, (Geneva: GATT secretariat); and
<http://www.wto.org/english/docs_e/legal_e/final_e.htm>




Transfer of Technology Instruments

20. Agreement on Subsidies and Countervailing M easures

Articlel
Definition of a Subsidy

11 For the purpose of this Agreement, a subsidy shall be deemed to exist if:

(@ (Dthereisafinancia contribution by a government or any public body within the
territory of aMember (referred to in this Agreement as "government"), i.e. where:

() agovernment practice involves a direct transfer of funds (e.g. grants, loans,
and equity infusion), potential direct transfers of funds or liabilities (e.g.
loan guarantees);

(i) government revenue that is otherwise due is foregone or not collected (e.g.
fiscal incentives such as tax credits) -

(ili) agovernment provides goods or services other than general infrastructure,
or purchases goods,

(iv) a government makes payments to a funding mechanism, or entrusts or
directs a private body to carry out one or more of the type of functions
illustrated in (i) to (iii) above which would normally be vested in the
government and the practice, in no rea sense, differs from practices

normally followed by governments;
or

(@ (2there is any form of income or price support in the sense of Article XVI1 of
GATT 1994; and
(b) a benefit is thereby conferred.

1.2 A subsidy as defined in paragraphl shall be subject to the provisions of
Part Il or shall be subject to the provisions of Part |11 or V only if such a subsidy is specific in
accordance with the provisions of Article 2.

Article2
Specificity

21 In order to determine whether a subsidy, as defined in paragraphl1 of Article
1, is specific to an enterprise or industry or group of enterprises or industries (referred to in
this Agreement as "certain enterprises") within the jurisdiction of the granting authority, the
following principles shal apply:

" Subsidies and Countervailing Measures (1994):
GATT /WTO (1994). The Results of the Uruguay Round of Multilateral Trade Negotiations — The Legal Texts, Sales
No. GATT/1994/4, (Geneva: GATT secretariat)

Y accordance with the provisions of Article XVI of GATT 1994 (Note to Article XV1) and the provisions of Annexes |
through I11 of this Agreement, the exemption of an exported product from duties or taxes borne by the like product when
destined for domestic consumption, or the remission of such duties or taxes in amounts not in excess of those which have
accrued, shall not be deemed to be a subsidy.




Transfer of Technology Instruments

(& Where the ganting authority, or the legisation pursuant to which the granting
authority operates, explicitly limits access to a subsidy to certain enterprises, such
subsidy shall be specific.

(b)  Where the granting authority, or the legislation pursuant to which the granting
authority operates, establishes objective criteria or conditions® governing the
eligibility for, and the amount of, a subsidy, specificity shall not exist, provided
that the eligibility is automatic and that such criteria and conditions are strictly
adhered to. The criteria or conditions must be clearly spelled out in law,
regulation, or other official document, so as to be capable of verification.

(o) If, notwithstanding any appearance of nonspecificity resulting from the
application of the principles laid down in subparagraphs (a) and (b), there are
reasons to believe that the subsidy may in fact be specific, other factors may be
considered. Such factors are: use of a subsidy programme by a limited number of
certain enterprises, predominant use by certain enterprises, the granting of
disproportionately large amounts of subsidy to certain enterprises, and the
manner in which discretion has been exercised by the granting authority in the
decision to grant a subsidy.® In applying this subparagaph, account shall be
taken of the extent of diversification of economic activities within the jurisdiction
of the granting authority, as well as of the length of time during which the
subsidy programme has been in operation.

2.2 A subsidy which is limited to certain enterprises located within a designated
geographical region within the jurisdiction of the granting authority shall be specific. It is
understood that the setting or change of generally applicable tax rates by al levels of
government entitled to do so shall not be deemed to be a specific subsidy for the purposes of
this Agreement.

2.3 Any subsidy falling under the provisions of Article 3 shall be deemed to be
specific.

24 Any determination of specificity under the provisions of this Article shall be
clearly substantiated on the basis of positive evidence.

Article8
| dentification of Non-Actionable Subsidies

8.1 The following subsidies shall be considered as non-actionable:
(& subsidies which are not specific within the meaning of Article 2;

(b) subsidies which are specific within the meaning of Article 2 but which meet all of
the conditions provided for in paragraphs 2(a), 2(b) or 2(c) below.

2Objective criteria or conditions, as used herein, mean criteria or conditions which are neutral, which do not favour
certain enterprises over others, and which are economic in nature and horizontal in application, such as number of
employees or size of enterprise.

3In this regard, in particular, information on the frequency with which applications for a subsidy are refused or approved
and the reasons for such decisions shall be considered.
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8.2 Notwithstanding the provisions of Parts |11 and V, the following subsidies
shall be non-actionable:

(@ assistance for research activities conducted by firms or by higher education or
research establishments on a contract basis with firms if: the assistance covers
not more than 75 per cent of the costs of industria research or 50 per cent of the
costs of pre-competitive development activity, and provided that such assistance
islimited exclusively to:

(0)
(i)

(iii)

(iv)
v)

costs of personnel (researchers, technicians and other supporting staff
employed exclusively in the research activity);

costs of instruments, equipment, land and buildings used exclusively and
permanently (except when disposed of on a commercial basis) for the
research activity;

costs of consultancy and equivalent services used exclusively for the
research activity, including bought in research, technical knowledge,
patents, etc.;

additional overhead costs incurred directly as a result of the research
activity;

other running costs (such as those of materials, supplies and the like),
incurred directly as aresult of the research activity.

(b) assistance to disadvantaged regions within the territory of a Member given
pursuant to a general framework of regional development and nonspecific
(within the meaning of Article 2) within eligible regions provided that:

()
(i1)

(iii)

(iv)

v)
(vi)

each disadvantaged region must be a clearly designated contiguous
geographical area with a definable economic and administrative identity;
the region is considered as disadvantaged on the basis of neutral and
objective criteria, indicating that the region's difficulties arise out of
more than temporary circumstances; such criteria must be clearly spelled
out in law, regulation, or other official document, so as to be capable of
verification;

the criteria shall include a measurement of economic development which
shall be based on at |least one of the following factors:

one of either income per capita or household income per capita, or GDP
per capita, which must not be above 85 per cent of the average for the
territory concerned;

unemployment rate, which must be at least 110 per cent of the average
for the territory concerned;

as measured over a three year period; such measurement, however, may
be a composite one and may include other factors.

(c) assistance to promote adaptation of existing facilities to new
environmental requirements imposed by law and/or regulations which
result in greater constraints and financial burden on firms, provided that the
assistance:
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(i)
(i)
(iii)

(iv)

v)

IS a onetime nonrecurring measure; and

is limited to 20 per cent of the cost of adaptation; and

does not cover the cost of replacing and operating the assisted
investment, which must be fully borne by firms; and

Is directly linked to and proportionate to a firm's planned reduction of
nuisances and pollution, and does not cover any manufacturing cost
savings which may be achieved; and

is available to al firms which can adopt the new equipment and/or
production processes.
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21. Agreement on Trade-Related Investment M easures

Taking into account the particular trade, development and financial needs of developing
country Members, particularly those of the |least-devel oped country Members.

Article4
Developing Country Members

A developing country Member shall be free to deviate temporarily from the provisions
of Article 2 to the extent and in such a manner as Article XVIII of GATT 1994, the
Understanding on the Balance-of-Payments Provisions of GATT 1994, and the Declaration
on Trade Measures Taken for Balance-of-Payments Purposes adopted on 28 November 1979
(BISD 265/205-209) permit the Member to deviate from the provisions of Articles 111 and XI
of GATT 1994.

Annex
[llustrative List
1. TRIMs that are inconsistent with the obligation of natioral treatment provided

for in paragraph 4 of Article IIl of GATT 1994 include those which are mandatory or
enforceable under domestic law or under administrative rulings, or compliance with which is
necessary to obtain an advantage, and which require:

(& the purchase or use by an enterprise of products of domestic origin or from any
domestic source, whether specified in terms of particular products, in terms of
volume or value of products, or in terms of a proportion of volume or value of its
local production; or

(b) that an enterprise's purchases or use of imported products be limited to an amount
related to the volume or value of local products that it exports.

2. TRIMs that are inconsistent with the obligation of general elimination of
quantitative restrictions provided for in paragraph 1 of Article XI of GATT 1994 include
those which are mandatory or enforceable under domestic law or under administrative
rulings, or compliance with which is necessary to obtain an advantage, and which restrict:

" TRIMs (1994):
GATT /WTO (1994). The Results of the Uruguay Round of Multilateral Trade Negotiations — The Legal Texts,
Sales No. GATT/1994/4, (Geneva: GATT secretariat).
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(& the importation by an enterprise of products used in or related to its loca
production, generally or to an amount related to the volume or value of loca
production that it exports;

(b) the importation by an enterprise of products used in or related to its loca
production by restricting its access to foreign exchange to an amount related to
the foreign exchange inflows attributable to the enterprise; or

(o) the exportation or sale for export by an enterprise of products, whether specified
in terms of particular products, in terms of volume or value of products, or in
terms of a proportion of volume or value of itsloca production.

1. In the case of TRIMs applied under discretionary authority, each specific
application shall be notified. Information that would prejudice the legitimate
commercial interests of particular enterprises need not be disclosed.

* * *
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22. Agreement on Trade-related Aspects of Intellectual Property Rights

Dediring to reduce distortions and impediments to internationa trade, and taking into
account the need to promote effective and adequate protection of intellectual property rights,
and to ensure that measures and procedures to enforce intellectual property rights do not
themselves become barriers to legitimate trade;

Recognizing, to this end, the need for new rules and disciplines concerning:

(& the applicability of the basic principles of GATT 1994 and of relevant
international intellectual property agreements or conventions,

(b) the provision of adequate standards and principles concerning the availability,
scope and use of trade-related intellectual property rights;

() the provision of effective and appropriate means for the enforcement of trade-
related intellectual property rights, Bking into account differences in nationa
legal systems;

(d) the provision of effective and expeditious procedures for the multilateral
prevention and settlement of disputes between governments; and

() transitional arrangements aiming at the fullest participation in the results of the
negotiations;

Recognizing the need for a multilateral framework of principles, rules and disciplines
deding with international trade in counterfeit goods,

Recognizing that intellectual property rights are private rights;

Recognizing the underlying public policy objectives of national systems for the
protection of intellectual property, including developmental and technological objectives;

Recognizing aso the specia needs of the least-developed country Members in respect of
maximum flexibility in the domestic implementation of laws and regulations in order to enable
them to create a sound and viable technological base;

Emphasizing the importance of reducing tensions by reaching strengthened commitments
to resolve disputes on trade-related intellectual property issues through multilateral procedures;

Desiring to establish a mutually supportive relationship between the WTO and the World
Intellectual Property Organization (referred to in this Agreement as "WIPQO") as well as other
relevant international organizations;

Hereby agree asfollows:

" TRIPS (1994):
GATT /WTO (1994). The Results of the Uruguay Round of Multilateral Trade Negotiations— The Legal Texts,
Sales No. GATT/1994/4, (Geneva: GATT secretariat); and
<http://www.wto.org/english/docs_e/legal_e/final_e.htm>
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PART |

GENERAL PROVISIONS AND BASIC PRINCIPLES

Articlel
Nature and Scope of Obligations

1. Members shal give effect to the provisions of this Agreement. Members may,
but shall not be obliged to, implement in their law more extensive protection than is required by
this Agreement, provided that such protection does not contravene the provisions of this
Agreement. Members shall be free to determine the appropriate method of implementing the
provisions of this Agreement within their own legal system and practice.

2. For the purposes of this Agreement, the term "intellectual property” refersto all
categories of intellectual property that are the subject of Sections 1 through 7 of Part I1.

3. Members shal accord the trestment provided for in this Agreement to the
nationals of other Members.* In respect of the relevant intellectual property right, the nationals
of other Members shall be understood as those natural or legal persons that would meet the
criteria for eigibility for protection provided for in the Paris Convention (1967), the Berne
Convention (1971), the Rome Convention and the Treaty on Intellectua Property in Respect of
Integrated Circuits, were al Members of the WTO members of those conventions.® Any
Member availing itself of the possibilities provided in paragraph3 of Article 5 or paragraph?2
of Article 6 of the Rome Convention shall make a notification as foreseen in those provisions
to the Council for Trade-Related Aspects of Intellectual Property Rights (the "Council for
TRIPS").

Article2
Intellectual Property Conventions

1. In respect of Parts|l, 11 and IV of this Agreement, Members shall comply with
Articles 1 through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Partsl to IV of this Agreement shall derogate from existing
obligations that Members may have to each other under the Paris Convention, the Berne
Convention, the Rome Convention and the Treaty on Intellectual Property in Respect of
Integrated Circuits.

“When "nationals" are referred to in this Agreement, they shall be deemed, in the case of a separate customs territory
Member of the WTO, to mean persons, natural or legal, who are domiciled or who have a real and effective industrial or
commercial establishment in that customs territory.

5In this Agreement, "Paris Convention" refers to the Paris Convention for the Protection of Industrial Property; "Paris
Convention (1967)" refers to the Stockholm Act of this Convention of 14 July 1967. "Berne Convention" refers to the Berne
Convention for the Protection of Literary and Artistic Works, "Berne Convention (1971)" refers to the Paris Act of this
Convention of 24 July 1971. "Rome Convention" refers to the International Convention for the Protection of Performers,
Producers d Phonograms and Broadcasting Organizations, adopted at Rome on 26 October 1961. "Treaty on Intellectua
Property in Respect of Integrated Circuits' (IPIC Treaty) refers to the Treaty on Intellectual Property in Respect of Integrated
Circuits, adopted at Washington on 26 May 1989. "WTO Agreement” refersto the Agreement Establishing the WTO.
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Article3
National Treatment

1. Each Member shall accord to the nationals of other Members treatment no less
favourable than that it accords to its own nationals with regard to the protection® of intellectual
property, subject to the exceptions already provided in, respectively, the Paris Convention
(1967), the Berne Convention(1971), the Rome Convention or the Treaty on Intellectual
Property in Respect of Integrated Circuits. In respect of performers, producers of phonograms
and broadcasting organizations, this obligation only applies in respect of the rights provided
under this Agreement. Any Member availing itself of the possibilities provided in Article 6 of
the Berne Convention (1971) or paragraph 1(b) of Article 16 of the Rome Convention shall
make a notification as foreseen in those provisions to the Council for TRIPS.

2. Members may avail themselves of the exceptions permitted under paragraphl
inrelation to judicia and administrative procedures, including the designation of an address for
service or the appointment of an agent within the jurisdiction of a Member, only where such
exceptions are necessary to secure compliance with laws and regulations which are not
inconsistent with the provisions of this Agreement and where such practices are not applied in a
manner which would congtitute a disguised restriction on trade.

Article4
Most-Favoured-Nation Treatment

With regard to the protection of intellectual property, any advantage, favour, privilege or
immunity granted by a Member to the nationals of any other country shall be accorded
immediately and unconditionally to the nationals of al other Members. Exempted from this
obligation are any advantage, favour, privilege or immunity accorded by a Member:

(& deriving from international agreements on judicial assistance or law enforcement
of a general nature and not particularly confined to the protection of intellectual
property,

(b) granted in accordance with the provisions of the Berne Convention (1971) or the
Rome Convention authorizing that the treatment accorded be a function not of
national treatment but of the treatment accorded in another country;

() inrespect of the rights of performers, producers of phonograms and broadcasting
organizations not provided under this Agreement;

(d) deriving from international agreements related to the protection of intellectua
property which entered into force prior to the entry into force of the WTO
Agreement, provided that such agreements are notified to the Council for TRIPS
and do not constitute an arbitrary or unjustifiable discrimination against nationals
of other Members.

SFor the purposes of Articles 3 and 4, "protection” shall include matters affecting the availability, acquisition, scope,
maintenance and enforcement of intellectua property rights as well as those matters affecting the use of intellectual property
rights specifically addressed in this Agreement.
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Article5
Multilateral Agreements on Acquisition or Maintenance of Protection

The obligations under Articles3 and 4 do not apply to procedures provided in
multilateral agreements concluded under the auspices of WIPO relating to the acquisition or
maintenance of intellectual property rights.

Article6
Exhaustion

For the purposes of dispute settlement under this Agreement, subject to the provisions of
Articles 3 and 4 nothing in this Agreement shal be used to address the issue of the exhaustion
of intellectual property rights.

Article7
Objectives

The protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of technology, to
the mutual advantage of producers and users of technological knowledge and in a manner
conducive to socia and economic welfare, and to a balarce of rights and obligations.

Article8
Principles

1. Members may, in formulating or amending their national laws and regulations,
adopt measures necessary to protect public health and nutrition, and to promote the public
interest in sectors of vital importance to their socio-economic and technological development,
provided that such measures are consistent with the provisions of this Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of
this Agreement, may be needed to prevent the abuse of intellectual property rights by right
holders or the resort to practices which unreasonably restrain trade or adversely affect the
international transfer of technology.

PART Il

STANDARDS CONCERNING THE AVAILABILITY, SCOPE
AND USE OF INTELLECTUAL PROPERTY RIGHTS

Section 1: Copyright and Related Rights

Article9
Relation to the Berne Convention

1 Members shall comply with Articles 1 through 21 of the Berne Convention (1971) and
the Appendix thereto. However, Members shall not have rights or obligations under this
Agreement in respect of the rights conferred under Article ois of that Convention or of the
rights derived therefrom.
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2. Copyright protection shall extend to expressions and not to ideas, procedures, methods
of operation or mathematical concepts as such.

Article 10
Computer Programs and Compilations of Data

1. Computer programs, whether in source or object code, shall be protected as
literary works under the Berne Convention (1971).

2. Compilations of data or other materia, whether in machine readable or other
form, which by reason of the selection or arrangement of their contents congtitute intellectual
creations shall be protected as such. Such protection, which shall not extend to the data or
materia itself, shall be without prejudice to any copyright subsisting in the data or materia
itself.

Article 11
Rental Rights

In respect of at least computer programs and cinematographic works, a Member shall
provide authors and their successorsin title the right to authorize or to prohibit the commercial
rental to the public of originals or copies of their copyright works. A Member shal be
excepted from this obligation in respect of cinematographic works unless such rental has led to
widespread copying of such works which is materialy impairing the exclusive right of
reproduction conferred in that Member on authors and their successors in title. In respect of
computer programs, this obligation does not apply to rentals where the program itself is not the
essential object of therental.

Article12
Term of Protection

Whenever the term of protection of a work, other than a photographic work or a work
of applied art, is calculated on a basis other than the life of a natural person, such term shall be
no less than 50 years from the end of the calendar year of authorized publication, or, failing
such authorized publication within 50 years from the making of the work, 50 years from the
end of the calendar year of making.

Article 13
Limitations and Exceptions

Members shall confine limitations or exceptions to exclusive rights to certain specia
cases which do not conflict with a norma exploitation of the work and do not unreasonably
prejudice the legitimate interests of the right holder.

Article 14
Protection d Performers, Producers of Phonograms (Sound Recordings) and Broadcasting
Organizations

1 In respect of afixation of their performance on a phonogram, performers shall have the
possibility of preventing the following acts when undertaken without their authorization: the
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fixation of their unfixed performance and the reproduction of such fixation. Performers shall
also have the posshbility of preventing the following acts when undertaken without their
authorization: the broadcasting by wireless means and the communication to the public of their
live performance.

2. Producers of phonograms shall enjoy the right to authorize or prohibit the direct or
indirect reproduction of their phonograms.

3. Broadcasting organizations shall have the right to prohibit the following acts when
undertaken without their authorization: the fixation, the reproduction of fixations, and the
rebroadcasting by wireless means of broadcasts, as well as the communication to the public of
television broadcasts of the same. Where Members do not grant such rights to broadcasting
organizations, they shall provide owners of copyright in the subject matter of broadcasts with
the possibility of preventing the above acts, subject to the provisions of the Berne Convention
(1972).

4, The provisons of Article 11 in respect of computer programs shal apply
mutatis mutandis to producers of phonograms and any other right holders in phonograms as
determined in a Member's law. If on 15 April 1994 a Member has in force a system of
equitable remuneration of right holders in respect of the rental of phonograms, it may maintain
such system provided that the commercia rental of phonograms is not giving rise to the
material impairment of the exclusive rights of reproduction of right holders.

5. The term of the protection available under this Agreement to performers and producers
of phonograms shall last at least until the end of a period of 50 years computed from the end of
the calendar year in which the fixation was made or the performance took place. The term of
protection granted pursuant to paragraph 3 shall last for at least 20 years from the end of the
caendar year in which the broadcast took place.

6. Any Member may, in relation to the rights conferred under paragraphs 1, 2 and 3,
provide for conditions, limitations, exceptions and reservations to the extent permitted by the
Rome Convention. However, the provisions of Article 18 of the Berne Convention (1971)
shall also apply, mutatis mutandis, to the rights of performers and producers of phonograms in
phonograms.

Section2: Trademarks

Article 15
Protectable Subject Matter

1 Any sign, or any combination of signs, capable of distinguishing the goods or services
of one undertaking from those of other undertakings, shall be capable of constituting a
trademark. Such signs, in particular words including persona names, letters, numerals,
figurative elements and combinations of colours as well as any combination of such signs, shall
be digible for registration as trademarks. Where signs are not inherently capable of
distinguishing the relevant goods or services, Members may make registrability depend on
distinctiveness acquired through use. Members may require, as a condition of registration, that
signs be visually perceptible.
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2. Paragraph 1 shall not be understood to prevent a Member from denying registration of a
trademark on other grounds, provided that they do not derogate from the provisions of the Paris
Convention (1967).

3. Members may make registrability depend on use. However, actua use of a trademark
shall not be a condition for filing an application for registration. An application shall not be
refused solely on the ground that intended use has not taken place before the expiry of a period
of three years from the date of application.

4, The nature of the goods or services to which a trademark is to be applied shdl in no
case form an obstacle to registration of the trademark.

5. Members shall publish each trademark either before it is registered or promptly after it
is registered and shall afford a reasonable opportunity for petitions to cancel the registration. In
addition, Members may afford an opportunity for the registration of a trademark to be opposed.

Article 16
Rights Conferred

1. The owner of aregistered trademark shall have the exclusive right to prevent al third
parties not having the owner?s consent from using in the course of trade identica or smilar
signs for goods or services which are identical or similar to those in respect of which the
trademark is registered where such use would result in alikelihood of confusion. In case of the
use of an identica sign for identical goods or services, a likdlihood of confusion shal be
presumed. The rights described above shall not prejudice any existing prior rights, nor shall
they affect the possibility of Members making rights available on the basis of use.

2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services.
In determining whether a trademark is well-known, Members shall take account of the
knowledge of the trademark in the relevant sector of the public, including knowledge in the
Member concerned which has been obtained as aresult of the promotion of the trademark.

3. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to goods or
services which are not similar to those in respect of which a trademark is registered, provided
that use of that trademark in relation to those goods or services would indicate a connection
between those goods or services and the owner of the registered trademark and provided that
the interests of the owner of the registered trademark are likely to be damaged by such use.

Article 17
Exceptions

Members may provide limited exceptions to the rights conferred by a trademark, such
as fair use of descriptive terms, provided that such exceptions take account of the legitimate
interests of the owner of the trademark and of third parties.

Article 18
Term of Protection

Initial registration, and each renewal of registration, of a trademark shall be for aterm
of no lessthan seven years. The registration of atrademark shall be renewable indefinitely.
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Article 19
Requirement of Use

1 If useis required to maintain aregistration, the registration may be cancelled only after
an uninterrupted period of at least three years of nonuse, unless valid reasons based on the
existence of obstacles to such use are shown by the trademark owner. Circumstances arising
independently of the will of the owner of the trademark which congtitute an obstacle to the use
of the trademark, such as import restrictions on or other government requirements for goods or
services protected by the trademark, shall be recognized as valid reasons for non-use.

2. When subject to the control of its owner, use of atrademark by another person shall be
recognized as use of the trademark for the purpose of maintaining the registration.

Article 20
Other Requirements

The use of a trademark in the course of trade shall not be unjustifiably encumbered by
specid requirements, such as use with another trademark, use in a special form or use in a
manner detrimental to its capability to distinguish the goods or services of one undertaking
from those of other undertakings. This will not preclude a requirement prescribing the use of
the trademark identifying the undertaking producing the goods or services along with, but
without linking it to, the trademark distinguishing the specific goods or services in question of
that undertaking.

Article21
Licensing and Assignment

Members may determine conditions on the licensing and assignment of trademarks, it
being understood that the compulsory licensing of trademarks shall not be permitted and that
the owner of aregistered trademark shall have the right to assign the trademark with or without
the transfer of the business to which the trademark belongs.

Section 3. Geographical I ndications

Article 22
Protection of Geographical Indications

1. Geographical indications are, for the purposes of this Agreement, indications which
identify a good as originating in the territory of a Member, or a region or locality in that
territory, where a given quality, reputation or other characteristic of the good is essentialy
attributable to its geographica origin.

2. In respect of geographica indications, Members shall provide the legd means for
interested parties to prevent:

@ the use of any means in the designation or presentation of a good that indicates
or suggests that the good in question originates in a geographical area other than
the true place of origin in a manner which miseads the public as to the
geographical origin of the good;
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(b) any use which congtitutes an act of unfair competition within the meaning of
Article 10bis of the Paris Convention (1967).

3. A Member shall, ex officio if its legidation so permits or at the request of an interested
party, refuse or invalidate the registration of a trademark which contains or consists of a
geographical indication with respect to goods not originating in the territory indicated, if use of
the indication in the trademark for such goods in that Member is of such a nature as to midead
the public asto the true place of origin.

4, The protection under paragraphs 1, 2 and 3 shall be applicable against a geographical
indication which, athough literaly true asto the territory, region or locality in which the goods
originate, falsely represents to the public that the goods originate in another territory.

Article23
Additional Protection for Geographical Indicationsfor Wines and Spirits

1 Each Member shdl provide the legal means for interested parties to prevent use of a
geographical indication identifying wines for wines not originating in the place indicated by the
geographica indication in question or identifying spirits for spirits not originating in the place
indicated by the geographical indication in question, even where the true origin of the goodsis
indicated or the geographical indication is used in trandation or accompanied by expressions
such as "kind", "type", "style", "imitation" or the like.”

2. The registration of a trademark for wines which contains or consists of a geographical
indication identifying wines or for spirits which contains or consists of a geographical
indication identifying spirits shall be refused or invalidated, ex officio if a Member's legidation
SO permits or at the request of an interested party, with respect to such wines or spirits not
having this origin.

3. In the case of homonymous geographical indications for wines, protection shall be
accorded to each indication, subject to the provisions of paragraph 4 of Article 22. Each
Member shall determine the practical conditions under which the homonymous indications in
question will be differentiated from each other, taking into account the need to ensure equitable
treatment of the producers concerned and that consumers are not misled.

4, In order to facilitate the protection of geographical indications for wines, negotiations
shall be undertaken in the Council for TRIPS concerning the establishment of a multilateral
system of notification and registration of geographical indications for wines digible for
protection in those Members participating in the system.

Article 24
International Negotiations, Exceptions

1 Members agree to enter into negotiations aimed at increasing the protection of
individual geographical indications under Article 23. The provisions of paragraphs 4 through 8
below shall not be used by a Member to refuse to conduct negotiations or to conclude bilateral

"Notwithstanding the first sentence of Article 42, Members may, with respect to these obligations, instead provide for
enforcement by administrative action.
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or multilateral agreements. In the context of such negotiations, Members shall be willing to
consider the continued applicability of these provisions to individua geographical indications
whose use was the subject of such negotiations.

2. The Council for TRIPS shall keep under review the application of the provisions of this
Section; the first such review shall take place within two years of the entry into force of the
WTO Agreement. Any matter affecting the compliance with the obligations under these
provisions may be drawn to the attention of the Council, which, at the request of a Member,
shall consult with any Member or Members in respect of such matter in respect of which it has
not been possible to find a satisfactory solution through bilateral or plurilateral consultations
between the Members concerned. The Council shall take such action as may be agreed to
facilitate the operation and further the objectives of this Section.

3. In implementing this Section, a Member shal not diminish the protection of
geographical indications that existed in that Member immediately prior to the date of entry into
force of the WTO Agreement.

4, Nothing in this Section shall require a Member to prevent continued and similar use of
a particular geographical indication of another Member identifying wines or spirits in
connection with goods or services by any of its nationals or domiciliaries who have used that
geographical indication in a continuous manner with regard to the same or related goods or
services in the territory of that Member either (a) for at least 10 years preceding 15 April 1994
or (b) in good faith preceding that date.

5. Where atrademark has been applied for or registered in good faith, or whererightsto a
trademark have been acquired through use in good faith either:

@ before the date of application of these provisions in that Member as defined in
Part VI; or

(b) before the geographical indication is protected in its country of origin;

measures adopted to implement this Section shall not prejudice digibility for or the validity of
the regigtration of a trademark, or the right to use a trademark, on the basis that such a
trademark isidentical with, or smilar to, a geographical indication.

6. Nothing in this Section shall require a Member to apply its provisions in respect of a
geographical indication of any other Member with respect to goods or services for which the
relevant indication is identical with the term customary in common language as the common
name for such goods or services in the territory of that Member. Nothing in this Section shall
require a Member to apply its provisions in respect of a geographical indication of any other
Member with respect to products of the vine for which the relevant indication is identical with
the customary name of a grape variety existing in the territory of that Member as of the date of
entry into force of the WTO Agreement.

7. A Member may provide that any request made under this Section in connection with
the use or regigtration of a trademark must be presented within five years after the adverse use
of the protected indication has become generaly known in that Member or after the date of
registration of the trademark in that Member provided that the trademark has been published by
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that date, if such dateis earlier than the date on which the adverse use became generally known
in that Member, provided that the geographical indication is not used or registered in bad faith.

8. The provisions of this Section shall in no way prejudice the right of any person to use,
in the course of trade, that persor?s name or the name of that person?s predecessor in business,
except where such name is used in such a manner as to midead the public.

9. There shall be no obligation under this Agreement to protect geographica indications
which are not or cease to be protected in their country of origin, or which have fallen into
disuse in that country.

Section 4. Industrial Designs

Article 25
Requirements for Protection

1 Members shall provide for the protection of independently created industrial designs
that are new or origina. Members may provide that designs are not new or origind if they do
not significantly differ from known designs or combinations of known design features.
Members may provide that such protection shall not extend to designs dictated essentially by
technical or functiona considerations.

2. Each Member shall ensure that requirements for securing protection for textile designs,
in particular in regard to any cost, examination or publication, do not unreasonably impair the
opportunity to seek and obtain such protection. Members shall be free to meet this obligation
through industrial design law or through copyright law.

Article 26
Protection

1 The owner of a protected industrial design shall have the right to prevent third parties
not having the owner?s consent from making, selling or importing articles bearing or
embodying a design which is a copy, or substantially a copy, of the protected design, when
such acts are undertaken for commercial purposes.

2. Members may provide limited exceptions to the protection of industria designs,
provided that such exceptions do not unreasonably conflict with the normal exploitation of
protected industrial designs and do not unreasonably prejudice the legitimate interests of the
owner of the protected design, taking account of the legitimate interests of third parties.

3. The duration of protection available shall amount to at least 10 years.

Section 5: Patents

Article 27
Patentable Subject Matter
1. Subject to the provisions of paragraphs 2 and 3 below, patents shall be

available for any inventions, whether products or processes, in all fields of technology,
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provided that they are new, involve an inventive step and are capable of industria
application. Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3
of this Article, patents shall be available and patent rights enjoyable without discrimination as
to the place of invention, the field of technology and whether products are imported or locally
produced.

2. Members may exclude from patentability inventions, the prevention within their
territory of the commercial exploitation of which is necessary to protect ordre public or
morality, including to protect human, animal or plant life or health or to avoid serious prejudice
to the environment, provided that such exclusion is not made merely because the exploitation is
prohibited by their law.

3. Members may also exclude from patentability:

(@ diagnostic, therapeutic and surgical methods for the treatment of humans or
animals;

(b) plants and animals other than micro-organisms, and essentially biological
processes for the production of plants or animals other than non-biological and
microbiological processes. However, Members shall provide for the protection
of plant varieties either by patents or by an effective sui generis system or by any
combination thereof. The provisions of this subparagraph shall be reviewed four
years after the date of entry into force of the WTO Agreement.

Article 28
Rights Conferred
1. A patent shall confer on its owner the following exclusive rights:

(& where the subject matter of a patent is a product, to prevent third parties not
having the owner’s consent from the acts of: making, using, offering for sale,
selling, or importing® for these purposes that product;

(b) where the subject matter of a patent is a process, to prevent third parties not
having the owner’s consent from the act of using the process, and from the acts
of: using, offering for sale, selling, or importing for these purposes at least the
product obtained directly by that process.

2. Patent owners shall also have the right to assign, or transfer by succession, the
patent and to conclude licensing contracts.

Article29
Conditions on Patent Applicants

1. Members shall require that an applicant for a patent shall disclose the invention
in a manner sufficiently clear and complete for the invention to be carried out by a person
skilled in the art and may require the applicant to indicate the best mode for carrying out the
invention known to the inventor at the filing date or, where priority is claimed, at the priority
date of the application.

8Thisright, like all other rights conferred under this Agreement in respect of the use, sale, importation or other distribution
of goods, is subject to the provisions of Article 6.
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2. Members may require an applicant for a patent to provide information
concerning the applicant’ s corresponding foreign applications and grants.

Article 30
Exceptionsto Rights Conferred

Members may provide limited exceptions to the exclusive rights conferred by a patent,
provided that such exceptions do not unreasonably conflict with a norma exploitation of the
patent and do not unreasonably prejudice the legitimate interests of the patent owner, taking
account of the legitimate interests of third parties.

Article 31
Other use without authorization of the Right Holder.

Where the law of a Member alows for other use’ of the subject matter of a patent
without the authorization of the right holder, including use by the government or third parties
authorized by the government, the following provisions shall be respected:

@ authorization of such use shall be considered on its individual merits;

(b) such use may only be permitted if, prior to such use, the proposed user has made
efforts to obtain authorization from the right holder on reasonable commercial
terms and conditions and that such efforts have not been successful within a
reasonable period of time. This requirement may be waived by a Member in the
case of a national emergency or other circumstances of extreme urgency or in
cases of public non-commercial use. In situations of national emergency or other
circumstances of extreme urgency, the right holder shall, nevertheless, be notified
as soon as reasonably practicable. In the case of public noncommercia use,
where the government or contractor, without making a patent search, knows or
has demonstrable grounds to know that a valid patent is or will be used by or for
the government, the right holder shall be informed promptly;

(c) the scope and duration of such use shall be limited to the purpose for which it was
authorized, and in the case of semi-conductor technology shall only be for public
nornrcommercial use or to remedy a practice determined after judicial or
administrative process to be anti-competitive;

(d) such use shall be nonexclusive;

(¢ such use shall be nonassignable, except with that part of the enterprise or
goodwill which enjoys such use;

(f) any such use shall be authorized predominantly for the supply of the domestic
market of the Member authorizing such use;

(g) authorization for such use shall be liable, subject to adequate protection of the
legitimate interests of the persons so authorized, to be terminated if and when the
circumstances which led to it cease to exist and are unlikely to recur. The
competent authority shall have the authority to review, upon motivated request,
the continued existence of these circumstances;

(h)  the right holder shall be paid adequate remuneration in the circumstances of each
case, taking into account the economic value of the authorization;

% Other use" refers to use other than that allowed under Article 30.
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() thelegal validity of any decision relating to the authorization of such use shall be
subject to judicial review or other independent review by a distinct higher
authority in that Member;

() any decision relating to the remuneration provided in respect of such use shall be
subject to judicia review or other independent review by a distinct higher
authority in that Member;

(k) Members are not obliged to apply the conditions set forth in subparagraphs (b)
and (f) where such use is permitted to remedy a practice determined after judicial
or administrative process to be anti-competitive. The need to correct anti-
competitive practices may be taken into account in determining the amount of
remuneration in such cases. Competent authorities shall have the authority to
refuse termination of authorization if and when the conditions which led to such
authorization are likely to recur;

()  where such use is authorized to permit the exploitation of a patent (“the second
patent") which cannot be exploited without infringing another patent (“"the first
patent"), the following additional conditions shall apply:

(i) the invention claimed in the second patent shall involve an important
technical advance of considerable economic significance in relation to
the invention claimed in the first patent;

(i) the owner of the first patent shall be entitled to a cross-licence on
reasonable terms to use the invention claimed in the second patent; and

(ili) the use authorized in respect of the first patent shall be non-assignable
except with the assignment of the second patent.

Article 32
Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent shall be
available.

Article33
Term of Protection

The term of protection available shall not end before the expiration of a period of twenty
years counted from the filing date.*

191t is understood that those Members which do not have a system of original grant may provide that the term of protection
shall be computed from the filing date in the system of original grant.
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Article 34
Process Patents; Burden of Proof

1. For the purposes of civil proceedings in respect of the infringement of the rights
of the owner referred to in paragraph 1(b) of Article 28, if the subject matter of a patent is a
process for obtaining a product, the judicia authorities shall have the authority to order the
defendant to prove that the process to obtain an identical product is different from the patented
process. Therefore, Members shall provide, in at least one of the following circumstances, that
any identical product when produced without the consent of the patent owner shal, in the
absence of proof to the contrary, be deemed to have been obtained by the patented process:

@ if the product obtained by the patented process is new;

(b) if there is a substantial likelihood that the identical product was made by the
process and the owner of the patent has been unable through reasonable efforts to
determine the process actually used.

2. Any Member shall be free to provide that the burden of proof indicated in
paragraphl shall be on the adleged infringer only if the condition referred to in
subparagraph (a) is fulfilled or only if the condition referred to in subparagraph (b) is fulfilled.

3. In the adduction of proof to the contrary, the legitimate interests of defendants
in protecting their manufacturing and business secrets shall be taken into account.

Section 6: Layout-Designs (Topographies) of Integrated Circuits

Article 35
Relation to the IPIC Treaty

Members agree to provide protection to the layout-designs (topographies) of integrated
circuits (referred to in this Agreement as "layout-designs’) in accordance with Articles2
through 7 (other than paragraph 3 of Article 6), Article 12 and paragraph3 of Article 16 of the
Treaty on Intellectual Property in Respect of Integrated Circuits and, in addition, to comply
with the following provisions.

Article 36
Scope of the Protection

Subject to the provisions of paragraphl of Article 37, Members shall consider unlawful
the following acts if performed without the authorization of the right holder:** importing,
sdling, or otherwise distributing for commercial purposes a protected layout-design, an
integrated circuit in which a protected layout-design is incorporated, or an Article incorporating
such an integrated circuit only in so far as it continues to contain an unlawfully reproduced
layout-design.

The term "right holder" in this Section shall be understood as having the same meaning as the term "holder of theright"
inthe IPIC Treaty.
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Article 37
Acts Not Requiring the Authorization of the Right Holder

1. Notwithstanding Article 36, no Member shal consider unlawful the
performance of any of the acts referred to in that Article in respect of an integrated circuit
incorporating an unlawfully reproduced layout-design or any Article incorporating such an
integrated circuit where the person performing or ordering such acts did not know and had no
reasonable ground to know, when acquiring the integrated circuit or Article incorporating such
an integrated circuit, that it incorporated an unlawfully reproduced layout-design. Members
shall provide that, after the time that such person has received sufficient notice that the layout-
design was unlawfully reproduced, that person may perform any of the acts with respect to the
stock on hand or ordered before such time, but shall be liable to pay to the right holder a sum
equivalent to a reasonable royalty such as would be payable under a freely negotiated licence in
respect of such alayout-design.

2. The conditions set out in subparagraphs (a) through (k) of Article 31 shall apply
mutatis mutandis in the event of any nontvoluntary licensing of a layout-design or of its use by
or for the government without the authorization of the right holder.

Article 38
Term of Protection

1. In Members requiring registration as a condition of protection, the term of
protection of layout-designs shall not end before the expiration of a period of 10 years counted
from the date of filing an application for registration or from the first commercia exploitation
wherever in the world it occurs.

2. In Members not requiring registration as a condition for protection, layout-
designs shdl be protected for a term of no less than 10 years from the date of the first
commercia exploitation wherever in the world it occurs.

3. Notwithstanding paragraphs 1 and 2, a Member may provide that protection
shall lapse 15 years after the cregtion of the layout-design.

Section 7: Protection of Undisclosed I nfor mation
Article 39

1. In the course of ensuring effective protection against unfair competition as
provided in Article 10bis of the Paris Convention (1967), Members shall protect undisclosed
information in accordance with paragraph2 and data submitted to governments or
governmental agencies in accordance with paragraph 3.

2. Natural and legal persons shall have the possibility of preventing information
lawfully within their control from being disclosed to, acquired by, or used by others without
their consent in a manner contrary to honest commercia practices'? so long as such
information:

2For the purpose of this provision, "a manner contrary to honest commercial practices’ shall mean at least practices such
as breach of contract, breach of confidence and inducement to breach, and includes the acquisition of undisclosed information
by third parties who knew, or were grossly negligent in failing to know, that such practices were involved in the acquisition.
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(@ issecret in the sense that it is not, as a body or in the precise configuration and
assembly of its components, generally known among or readily accessible to
persons within the circles that normally deal with the kind of information in
guestion;

(b) has commercia value because it is secret; and

(c) has been subject to reasonable steps under the circumstances, by the person
lawfully in control of the information, to keep it secret.

3. Members, when requiring, as a condition of approving the marketing of
pharmaceutical or of agricultural chemica products which utilize new chemical entities, the
submission of undisclosed test or other data, the origination of which involves a considerable
effort, shall protect such data against unfair commercial use. In addition, Members shall
protect such data against disclosure, except where necessary to protect the public, or unless
steps are taken to ensure that the data are protected against unfair commercia use.

Section 8. Control of Anti-competitive Practicesin Contractual Licences
Article 40

1. Members agree that some licensing practices or conditions pertaining to
intellectual property rights which restrain competition may have adverse effects on trade and
may impede the transfer and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their
national legislation licensing practices or conditions that may in particular cases constitute an
abuse of intellectual property rights having an adverse effect on competition in the relevant
market. As provided above, a Member may adopt, consistently with the other provisions of
this Agreement, appropriate measures to prevent or control such practices, which may
include for example exclusive grant-back conditions, conditions preventing challenges to
validity and coercive package licensing, in the light of the relevant laws and regulations of
that Member.

3. Each Member shall enter, upon request, into consultations with any other
Member which has cause to believe that an intellectual property right owner that is a nationa
or domiciliary of the Member to which the request for consultations has been addressed is
undertaking practices in violation of the requesting Member's laws and regulations on the
subject matter of this Section, and which wishes to secure compliance with such legislation,
without prejudice to any action under the law and to the full freedom of an ultimate decision
of either Member. The Member addressed shall accord full and sympathetic consideration to,
and shall afford adequate opportunity for, consultations with the requesting Member, and
shall co-operate through supply of publicly available nonconfidential information of
relevance to the matter in question and of other information available to the Member, subject
to domestic law and to the conclusion of mutually satisfactory agreements concerning the
safeguarding of its confidentiality by the requesting Member.

4, A Member whose nationals or domiciliaries are subject to proceedings in
another Member concerning alleged violation of that other Member's laws and regulations on
the subject matter of this Section shall, upon request, be granted an opportunity for
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consultations by the other Member under the same conditions as those foreseen in paragraph
3 above.

PART 111
ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS

Section 1. General Obligations
Article4l

1Members shall ensure that enforcement procedures as specified in this Part are
available under their national laws so as to permit effective action against any act of
infringement of intellectual property rights covered by this Agreement, including expeditious
remedies to prevent infringements and remedies which constitute a deterrent to further
infringements. These procedures shall be applied in such amanner as to avoid the creation of
barriers to legitimate trade and to provide for safeguards against their abuse.

2. Procedures concerning the enforcement of intellectual property rights shall be
far and equitable. They shal not be unnecessarily complicated or costly, or entail
unreasonable time- limits or unwarranted delays.

3. Decisions on the merits of a case shall preferably be in writing and reasoned.
They shall be made available at least to the parties to the proceeding without undue delay.
Decisions on the merits of a case shall be based only on evidence in respect of which parties
were offered the opportunity to be heard.

4, Parties to a proceeding shall have an opportunity for review by a judicial
authority of fina administrative decisions and, subject to jurisdictional provisions in nationd
laws concerning the importance of a case, of at least the legal aspects of initia judicial
decisons on the merits of a case. However, there shall be no obligation to provide an
opportunity for review of acquittalsin criminal cases.

5. It is understood that this Part does not create any obligation to put in place a
judicial system for the enforcement of intellectual property rights distinct from that for the
enforcemert of laws in general, nor does it affect the capacity of Members to enforce their
laws in general. Nothing in this Part creates any obligation with respect to the distribution of
resources as between enforcement of intellectual property rights and the enforcement of laws
in generd.
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Section 2: Civil and Administrative Procedures and Remedies

Article42
Fair and Equitable Procedures

Members shall make available to right holders civil judicial procedures concerning
the enforcement of any intellectual property right covered by this Agreement. Defendants shall
have the right to written notice which is timely and contains sufficient detail, including the
basis of the claims. Parties shall be alowed to be represented by independent legal counsel,
and procedures shal not impose overly burdensome requirements concerning mandatory
persona appearances. All parties to such procedures shall be duly entitled to substantiate their
clams and to present al relevant evidence. The procedure shall provide a means to identify
and protect confidential information, unless this would be contrary to existing constitutional
requirements.

Article43
Evidence

1 The judicial authorities shall have the authority, where a party has presented reasonably
avallable evidence sufficient to support its claims and has specified evidence relevant to
substantiation of its claims which lies in the control of the opposing party, to order that this
evidence be produced by the opposing party, subject in appropriate cases to conditions which
ensure the protection of confidentia information.

2. In cases in which a party to a proceeding voluntarily and without good reason refuses
access to, or otherwise does not provide necessary information within a reasonable period, or
significantly impedes a procedure relating to an enforcement action, a Member may accord
judicid authorities the authority to make preliminary and final determinations, affirmative or
negative, on the basis of the information presented to them, including the complaint or the
allegation presented by the party adversely affected by the denia of access to information,
subject to providing the parties an opportunity to be heard on the allegations or evidence.

Article 44
Injunctions

1 The judicial authorities shall have the authority to order a party to desist from an
infringement, inter alia to prevent the entry into the channels of commerce in their jurisdiction
of imported goods that involve the infringement of an intellectual property right, immediately
after customs clearance of such goods. Members are not obliged to accord such authority in
respect of protected subject matter acquired or ordered by a person prior to knowing or having
reasonable grounds to know that dealing in such subject matter would entail the infringement
of an intellectual property right.

2. Notwithstanding the other provisions of this Part and provided that the provisions of
Part Il specifically addressing use by governments, or by third parties authorized by a
government, without the authorization of the right holder are complied with, Members may
limit the remedies available against such use to payment of remuneration in accordance with

13For the purpose of this Part, the term "right holder" includes federations and associations having legal standing to assert
suchrights.
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subparagraph (h) of Article 31. In other cases, the remedies under this Part shall apply or,
where thesee remedies are inconsistent with a Member's law, declaratory judgments and
adequate compensation shall be available.

Article45
Damages

1 The judicia authorities shall have the authority to order the infringer to pay the right
holder damages adequate to compensate for the injury the right holder has suffered because of
an infringement of that persor?s intellectua property right by an infringer who knowingly, or
with reasonable grounds to know, engaged in infringing activity.

2. The judicial authorities shall aso have the authority to order the infringer to pay the
right holder expenses, which may include appropriate attorney's fees. In appropriate cases,
Members may authorize the judicia authorities to order recovery of profits and/or payment of
pre-established damages even where the infringer did not knowingly, or with reasonable
grounds to know, engage in infringing activity.

Article 46
Other Remedies

In order to create an effective deterrent to infringement, the judicia authorities shall
have the authority to order that goods that they have found to be infringing be, without
compensation of any sort, disposed of outside the channels of commerce in such a manner asto
avoid any harm caused to the right holder, or, unless this would be contrary to existing
condtitutional requirements, destroyed. The judicia authorities shall also have the aLthority to
order that materias and implements the predominant use of which has been in the creation of
the infringing goods be, without compensation of any sort, disposed of outside the channels of
commerce in such a manner as to minimize the risks of further infringements. In considering
such requests, the need for proportionality between the seriousness of the infringement and the
remedies ordered as well as the interests of third parties shall be taken into account. In regard
to counterfeit trademark goods, the smple removal of the trademark unlawfully affixed shall
not be sufficient, other than in exceptional cases, to permit release of the goods into the
channels of commerce.

Article 47
Right of Information

Members may provide that the judicia authorities shall have the authority, unless this
would be out of proportion to the seriousness of the infringement, to order the infringer to
inform the right holder of the identity of third persons involved in the production and
distribution of the infringing goods or services and of their channels of distribution.
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Article 48
I ndemnification of the Defendant

1 The judicial authorities shall have the authority to order a party at whose request
measures were taken and who has abused enforcement procedures to provide to a party
wrongfully enjoined or restrained adequate compensation for the injury suffered because of
such abuse. The judicia authorities shall also have the authority to order the applicant to pay
the defendant expenses, which may include appropriate attorney's fees.

2. In respect of the administration of any law pertaining to the protection or enforcement
of intellectual property rights, Members shall only exempt both public authorities and officials
from liability to appropriate remedia measures where actions are taken or intended in good
faith in the course of the administration of that law.

Article49
Administrative Procedures

To the extent that any civil remedy can be ordered as a result of administrative
procedures on the merits of a case, such procedures shall conform to principles equivaent in
substance to those set forth in this Section.

Section 3: Provisional Measures
Article 50

1 The judicia authorities shall have the authority to order prompt and effective
provisional measures.

@ to prevent an infringement of any intellectual property right from occurring, and
in particular to prevent the entry into the channels of commerce in their
jurisdiction of goods, including imported goods immediately after customs
clearance;

(b) to preserve relevant evidence in regard to the aleged infringement.

2. The judicia authorities shall have the authority to adopt provisiona measures inaudita
altera parte where appropriate, in particular where any delay is likely to cause irreparable harm
to the right holder, or where there is a demonstrabl e risk of evidence being destroyed.

3. The judicial authorities shall have the authority to require the applicant to provide any
reasonably available evidence in order to satisfy themselves with a sufficient degree of
certainty that the applicant is the right holder and that the applicant?s right is being infringed or
that such infringement is imminent, and to order the applicant to provide a security or
equivalent assurance sufficient to protect the defendant and to prevent abuse.

4, Where provisona measures have been adopted inaudita altera parte the parties
affected shall be given notice, without delay after the execution of the measures at the latest. A
review, including aright to be heard, shall take place upon request of the defendant with a view
to deciding, within a reasonable period after the notification of the measures, whether these
measures shall be modified, revoked or confirmed.
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5. The applicant may be required to supply other information necessary for the
identification of the goods concerned by the authority that will execute the provisional
Measures.

6. Without prejudice to paragraph 4, provisiona measures taken on the basis of
paragraphs 1 and 2 shall, upon request by the defendant, be revoked or otherwise cease to have
effect, if proceedings leading to a decision on the merits of the case are not initiated within a
reasonable period, to be determined by the judicia authority ordering the measures where a
Member's law so permits or, in the absence of such a determination, not to exceed 20 working
days or 31 calendar days, whichever is the longer.

7. Where the provisona measures are revoked or where they lapse due to any act or
omisson by the applicant, or where it is subsequently found that there has been no
infringement or threat of infringement of an intellectua property right, the judicial authorities
shall have the authority to order the applicant, upon request of the defendant, to provide the
defendant appropriate compensation for any injury caused by these measures.

8. To the extent that any provisonal measure can be ordered as a result of administrative
procedures, such procedures shall conform to principles equivalent in substance to those set
forth in this Section.

Section 4: Special Requirements Related to Border Measures™

Article51
Suspension of Release by Customs Authorities

Members shall, in conformity with the provisions set out below, adopt procedures™ to
enable a right holder, who has valid ?rounds for suspecting that the importation of counterfeit
trademark or pirated copyright goods™® may take place, to lodge an application in writing with
competent authorities, administrative or judicial, for the suspension by the customs authorities
of the release into free circulation of such goods. Members may enable such an application to
be made in respect of goods which involve other infringements of intellectua property rights,
provided that the requirements of this Section are met. Members may aso provide for
corresponding procedures concerning the suspension by the customs authorities of the release
of infringing goods destined for exportation from their territories.

“Where a Member has dismantled substantially all controls over movement of goods across its border with another
Member with which it forms part of a customs union, it shall not be required to apply the provisions of this Section at that
border.

Bt is understood that there shall be no obligation to apply such procedures to imports of goods put on the market in
another country by or with the consent of the right holder, or to goodsin transit.

18For the purposes of this Agreement:

@ "counterfeit trademark goods" shall mean any goods, including packaging, bearing without authorization a
trademark which is identical to the trademark validly registered in respect of such goods, or which cannot
be distinguished in its essential aspects from such atrademark, and which thereby infringes the rights of the
owner of the trademark in question under the law of the country of importation;

(b) "pirated copyright goods' shall mean any goods which are copies made without the consent of the right
holder or person duly authorized by the right holder in the country of production and which are made
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Article 52
Application

Any right holder initiating the procedures under Article 51 shall be required to provide
adequate evidence to satisfy the competent authorities that, under the laws of the country of
importation, there is prima facie an infringement of the right holder?s intellectua property
right and to supply a sufficiently detailed description of the goods to make them readily
recognizable by the customs authorities. The competent authorities shall inform the applicant
within a reasonable period whether they have accepted the application and, where determined
by the competent authorities, the period for which the customs authorities will take action.

Article 53
Security or Equivalent Assurance

1 The competent authorities shall have the authority to require an applicant to provide a
security or equivalent assurance sufficient to protect the defendant and the competent
authorities and to prevent abuse. Such security or equivalent assurance shall not unreasonably
deter recourse to these procedures.

2. Where pursuant to an application under this Section the release of goods involving
industrial designs, patents, layout-designs or undisclosed information into free circulation has
been suspended by customs authorities on the basis of a decision other than by a judicial or
other independent authority, and the period provided for in Article 55 has expired without the
granting of provisiond relief by the duly empowered authority, and provided that al other
conditions for importation have been complied with, the owner, importer, or consignee of such
goods shall be entitled to their release on the posting of a security in an amount sufficient to
protect the right holder for any infringement. Payment of such security shall not prejudice any
other remedy available to the right holder, it being understood that the security shall be released
if the right holder fails to pursue the right of action within a reasonable period of time.

Article 54
Notice of Suspension

The importer and the applicant shal be promptly notified of the suspension of the
release of goods according to Article 51.

directly or indirectly from an article where the making of that copy would have constituted an infringement
of acopyright or arelated right under the law of the country of importation.
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Article 55
Duration of Suspension

If, within a period not exceeding 10 working days after the applicant has been served
notice of the suspension, the customs authorities have not been informed that proceedings
leading to a decision on the merits of the case have been initiated by a party other than the
defendant, or that the duly empowered authority has taken provisional measures prolonging the
suspension of the release of the goods, the goods shall be released, provided that al other
conditions for importation or exportation have been complied with; in appropriate cases, this
time-limit may be extended by another 10 working days. If proceedings leading to a decision
on the merits of the case have been initiated, a review, including a right to be heard, shal take
place upon request of the defendant with a view to deciding, within a reasonable period,
whether these measures shall be modified, revoked or confirmed. Notwithstanding the above,
where the suspension of the release of goods is carried out or continued in accordance with a
provisional judicial measure, the provisions of paragraph 6 of Article 50 shall apply.

Article 56
Indemnification of the Importer and of the Owner of the Goods

Relevant authorities shall have the authority to order the applicant to pay the importer,
the consignee and the owner of the goods appropriate compensation for any injury caused to
them through the wrongful detention of goods or through the detention of goods released
pursuant to Article 55.

Article 57
Right of Inspection and Information

Without prejudice to the protection of confidential information, Members shall provide
the competent authorities the authority to give the right holder sufficient opportunity to have
any goods detained by the customs authorities inspected in order to substantiate the right
holder?s claims. The competent authorities shall dso have authority to give the importer an
equivaent opportunity to have any such goods inspected. Where a positive determination has
been made on the merits of a case, Members may provide the competent authorities the
authority to inform the right holder of the names and addresses of the consignor, the importer
and the consignee and of the quantity of the goods in question.

Article 58
Ex Officio Action

Where Members require competent authorities to act upon their own initiative and to
suspend the release of goods in respect of which they have acquired prima facie evidence that
an intellectua property right is being infringed:

@ the competent authorities may a any time seek from the right holder any
information that may assist them to exercise these powers,

(b) the importer and the right holder shall be promptly notified of the suspension.
Where the importer has lodged an appea against the suspension with the
competent authorities, the suspension shall be subject to the conditions, mutatis
mutandis, set out a Article 55;
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(© Members shall only exempt both public authorities and officials from ligbility to
appropriate remedial measures where actions are taken or intended in good
faith.

Article59
Remedies

Without prejudice to other rights of action open to the right holder and subject to the
right of the defendant to seek review by ajudicial authority, competent authorities shall have
the authority to order the destruction or disposal of infringing goods in accordance with the
principles set out in Article 46. In regard to counterfeit trademark goods, the authorities shall
not alow the re-exportation of the infringing goods in an unaltered state or subject them to a
different customs procedure, other than in exceptional circumstances.

Article 60
De Minimis Imports

Members may exclude from the application of the above provisions small quantities of
goods of a non-commercia nature contained in travellers persona luggage or sent in small
consignments.

Section 5: Criminal Procedures
Article 61

Members shall provide for crimina procedures and penalties to be applied at least in
cases of wilful trademark counterfeiting or copyright piracy on a commercial scade. Remedies
available shall include imprisonment and/or monetary fines sufficient to provide a deterrent,
consistently with the level of penalties applied for crimes of a corresponding gravity. In
appropriate cases, remedies available shall also include the seizure, forfeiture and destruction of
the infringing goods and of any materials and implements the predominant use of which has
been in the commission of the offence. Members may provide for criminal procedures and
penalties to be applied in other cases of infringement of intellectual property rights, in
particular where they are committed wilfully and on a commercia scale.

PART IV

ACQUISITION AND MAINTENANCE OF INTELLECTUAL PROPERTY
RIGHTSAND RELATED INTER-PARTES PROCEDURES

Article 62

1. Members may require, as a condition of the acquisition or maintenance of the
intellectual property rights provided for under Sections 26 of Part Il of this Agreement,
compliance with reasonable procedures and formalities. Such procedures and formalities
shall be consistent with the provisions of this Agreement.

2. Where the acquisition of an intellectual property right is subject to the right
being granted or registered, Members shall ensure that the procedures for grant or
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registration, subject to compliance with the substantive conditions for acquisition of the right,
permit the granting or registration of the right within a reasonable period of time so as to
avoid unwarranted curtailment of the period of protection.

3. Article 4 of the Paris Convention (1967) shall apply mutatis mutandis to
service marks.
4, Procedures concerning the acquisition or maintenance of intellectual property

rights and, where the national law provides for such procedures, administrative revocation
and inter parties procedures such as opposition, revocation and cancellation, shall be
governed by the general principles set out in paragraphs 2 and 3 of Article 41.

5. Final administrative decisions in any of the procedures referred to under
paragraph 4 above shall be subject to review by a judicial or quas-judicial authority.
However, there shall be no obligation to provide an opportunity for such review of decisions
in cases of unsuccessful opposition or administrative revocation, provided that the grounds
for such procedures can be the subject of invalidation procedures.

PART V
DISPUTE PREVENTION AND SETTLEMENT

Article 63
Transparency

1 Laws and regulations, and fina judicia decisions and administrative rulings of general
application, made effective by a Member pertaining to the subject matter of this Agreement
(the availability, scope, acquisition, enforcement and prevention of the abuse of intellectual
property rights) shall be published, or where such publication is not practicable made publicly
available, in a nationa language, in such a manner as to enable governments and right holders
to become acquainted with them. Agreements concerning the subject matter of this Agreement
which are in force between the government or a governmental agency of a Member and the
government or a governmental agency of another Member shall also be published.

2. Members shall notify the laws and regulations referred to in paragraph 1 to the Council

for TRIPS in order to assist that Council in its review of the operation of this Agreement. The
Council shall attempt to minimize the burden on Members in carrying out this obligation and
may decide to waive the obligation to notify such laws and regulations directly to the Council if
consultations with WIPO on the establishment of a common register containing these laws and
regulations are successful. The Council shall also consider in this connection any action

required regarding notifications pursuant to the obligations under this Agreement stemming

from the provisions of Article 6ter of the Paris Convention (1967).

3. Each Menber shall be prepared to supply, in response to a written request from another
Member, information of the sort referred to in paragraph 1. A Member, having reason to
believe that a specific judicial decision or administrative ruling or bilateral agreement in the
area of intellectual property rights affects its rights under this Agreement, may also request in
writing to be given access to or be informed in sufficient detail of such specific judicia
decisions or administrative rulings or bilateral agreements.
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4, Nothing in paragraphs 1, 2 and 3 shall require Members to disclose confidential
information which would impede law enforcement or otherwise be contrary to the public
interest or would prejudice the legitimate commercial interests of particular enterprises, public
or private.

Article 64
Dispute Settlement

1. The provisions of Articles XXII and XXI1I of GATT 1994 as elaborated and applied by
the Dispute Settlement Understanding shall apply to consultations and the settlement of
disputes under this Agreement except as otherwise specifically provided herein.

2. Subparagraphs 1(b) and 1(c) of Article XXIII of GATT 1994 shall not apply to the
settlement of disputes under this Agreement for a period of five years from the date of entry
into force of the WTO Agreement.

3. During the time period referred to in paragraph 2, the Council for TRIPS shall examine
the scope and modalities for complaints of the type provided for under subparagraphs 1(b) and
1(c) of Article XXIII of GATT 1994 made pursuant to this Agreement, and submit its
recommendations to the Ministerial Conference for approval. Any decision of the Ministerial
Conference to approve such recommendations or to extend the period in paragraph2 shall be
made only by consensus, and approved recommendations shall be effective for al Members
without further formal acceptance process.

PART VI
TRANSITIONAL ARRANGEMENTS

Article 65
Transitional Arrangements

1. Subject to the provisions of paragraphs 2, 3 and 4 below, no Member shall be
obliged to apply the provisions of this Agreement before the expiry of a general period of one
year following the date of entry into force of the Agreement Establishing the WTO.

2. Any developing country Member is entitled to delay for a further period of
four years the date of application, as defined in paragraph 1 above, of the provisions of this
Agreement other than Articles 3, 4 and 5 of Part |.

3. Any other Member which isin the process of transformation from a centrally-
planned into a market, free-enterprise economy and which is undertaking structural reform of
its intellectual property system and facing specia problems in the preparation and
implementation of intellectual property laws, may also benefit from a period of delay as
foreseen in paragraph 2 above.

4, To the extent that a developing country Member is obliged by this Agreement
to extend product patent protection to areas of technology not so protectable in its territory on
the general date of application of this Agreement for that Member, as defined in paragraph 2
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above, it may delay the application of the provisions on product patents of Section 5 of Part 11
of this Agreement to such areas of technology for an additional period of five years.

5. Any Member availing itself of atransitional period under paragraphs 1, 2, 3 or
4 above shall ensure that any changes in its domestic laws, regulations and practice made
during that period do not result in a lesser degree of consistency with the provisions of this
Agreement.

Article 66
Least-Developed Country Members

1. In view of their special needs and requirements, their economic, financial and
administrative constraints, and their need for flexibility to create a viable technological base,
least- developed country Members shall not be required to apply the provisions of this
Agreement, other than Articles 3, 4 and 5, for a period of 10 years from the date of
application as defined under paragraph 1 of Article 65 above. The Council shall, upon duly
motivated request by a least-devel oped country Member, accord extensions of this period.

2. Developed country Members shall provide incentives to enterprises and
ingtitutions in their territories for the purpose of promoting and encouraging technology
transfer to least-developed country Members in order to enable them to create a sound and
viable technological base.

Article 67
Technical Cooperation

In order to facilitate the implementation of this Agreement, developed country
Members shall provide, on request and on mutually agreed terms and conditions, technical
and financial cooperation in favour of developing and least-developed country Members.
Such cooperation shall include assistance in the preparation of domestic legislation on the
protection and enforcement of intellectual property rights as well as onthe prevention of their
abuse, and shall include support regarding the establishment or reinforcement of domestic
offices and agencies relevant to these matters, including the training of personnel.

PART VII
INSTITUTIONAL ARRANGEMENTS; FINAL PROVISIONS

Article 68
Council for Trade-Related Aspects of Intellectual Property Rights

The Council for TRIPS shall monitor the operation of this Agreement and, in particular,
Members compliance with their obligations hereunder, and shall afford Members the
opportunity of consulting on matters relating to the trade-rel ated aspects of intellectual property
rights. It shal carry out such other responshilities as assigned to it by the Members, and it
shall, in particular, provide any assistance requested by them in the context of dispute
settlement procedures. In carrying out its functions, the Council for TRIPS may consult with
and seek information from any source it deems appropriate. In consultation with WIPO, the
Council shall seek to establish, within one year of its first meeting, appropriate arrangements
for cooperation with bodies of that Organization.
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Article 69
International Cooperation

Members agree to cooperate with each other with a view to eliminating international
trade in goods infringing intellectual property rights. For this purpose, they shall establish and
notify contact points in their administrations and be ready to exchange information on trade in
infringing goods. They shadl, in particular, promote the exchange of information and
cooperation between customs authorities with regard to trade in counterfeit trademark goods
and pirated copyright goods.

Article70
Protection of Existing Subject Matter

1. This Agreement does not give rise to obligations in respect of acts which
occurred before the date of application of the Agreement for the Member in question.

2. Except as otherwise provided for in this Agreement, this Agreement gives rise
to obligations in respect of al subject matter existing at the date of application of this
Agreement for the Member in question, and which is protected in that Member on the said
date, or which meets or comes subsequently to meet the criteria for protection under the
terms of this Agreement. In respect of this paragraph and paragraphs 3 and 4 below,
copyright obligations with respect to existing works shall be solely determined under Article
18 of the Berne Convention (1971), and obligations with respect to the rights of producers of
phonograms and performers in existing phonograms shall be determined solely under Article
18 of the Berne Convention (1971) as made applicable under paragraph 6 of Article 14 of this
Agreement.

3. There shall be no obligation to restore protection to subject matter which on
the date of application of this Agreement for he Member in question has falen into the
public domain.

4. In respect of any acts in respect of specific objects embodying protected
subject matter which become infringing under the terms of legidation in conformity with this
Agreement, and which were commenced, or in respect of which a significant investment was
made, before the date of acceptance of the Agreement Establishing the WTO by that
Member, any Member may provide for a limitation of the remedies available to the right
holder as to the continued performance of such acts after the date of application of the
Agreement for that Member. In such cases the Member shall, however, a least provide for
the payment of equitable remuneration.

5. A Member is not obliged to apply the provisons of Article 11 and of
paragraph 4 of Article 14 with respect to originals or copies purchased prior to the date of
application of this Agreement for that Member.

6. Members shall not be required to apply Article 31, or the requirement in
paragraph 1 of Article 27 that patent rights shall be enjoyable without discrimination as to the
field of technology, to use without the authorization of the right holder where authorization
for such use was granted by the government before the date this Agreement became known.
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7. In the case of intellectual property rights for which protection is conditional
upon registration, applications for protection which are pending on the date of application of
this Agreement for the Member in question shall be permitted to be amended to claim any
enhanced protection provided under the provisions of this Agreement. Such amendments
shall not include new matter.

8. Where a Member does not make available as of the date of entry into force of
the Agreement Establishing the WTO patent protection for pharmaceutical and agricultural
chemical products commensurate with its obligations under Article 27, that Member shall:

(@ notwithstanding the provisions of Part VI above, provide as from the
date of entry into force of the Agreement Establishing the WTO a means
by which applications for patents for such inventions can be filed;

(b) apply to these applications, as of the date of application of this
Agreement, the criteria for patentability as laid down in this Agreement
as if those criteria were being applied on the date of filing in that
Member or, where priority is available and claimed, the priority date of
the application;

(o) provide patent protection in accordance with this Agreement as from the
grant of the patent and for the remainder of the patent term, counted
from the filing date in accordance with Article 33 of this Agreement, for
those of these applications that meet the criteriafor protection referred to
in sub-paragraph (ii) above.

9. Where a product is the subject of a patent application in a Member in
accordance with paragraph 8(i) above, exclusve marketing rights shall be granted,
notwithstanding the provisions of Part VI above, for a period of five years after obtaining
market approval in that Member or until a product patent is granted or rejected in that
Member, whichever period is shorter, provided that, subsequent to the entry into force of the
Agreement Establishing the WTO, a patent application has been filed and a patent granted for
that product in another Member and marketing approval obtained in such other Member.

Article71
Review and Amendment

1 The Council for TRIPS shall review the implementation of this Agreement after the
expiration of the transitional period referred to in paragraph 2 of Article 65. The Council shall,
having regard to the experience gained in its implementation, review it two years after that
date, and at identical intervals thereafter. The Council may also undertake reviews in the light
of any relevant new developments which might warrant modification or amendment of this
Agreement.

2. Amendments merely serving the purpose of adjusting to higher levels of protection of
intellectual property rights achieved, and in force, in other multilatera