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INTRODUCCION

1. Enéd apartado c) del parrafo 6 de la seccion F del Conjunto de Principios y Normas
equitativos convenidos multilateralmente para el control de las practicas comerciales restrictivas
se prevé la compilacion de un manual sobre legislacion en materia de préacticas comerciales
restrictivas.

2. Por otraparte, la Cuarta Conferencia encargada de examinar todos |os aspectos del
conjunto de principios y normas, celebrada en Ginebradel 25 al 29 de septiembre de 2000, y €
Grupo Intergubernamental de Expertos en Derecho y Politica de la Competencia en su tercer
periodo de sesiones, celebrado en Ginebradel 2 a 4 de julio de 2001, pidieron ala secretaria de
laUNCTAD que siguiera publicando nuevos nimeros del Manual sobre legislacion dela
competencia, incluidos | os instrumentos regional es e internacional es, que deberian
complementarse con un resumen de | as principales disposiciones del derecho de la competencia
sobre la base de |as aportaciones que hagan 1os Estados miembros (véase la resolucién aprobada
por la Conferencia de Examen, TD/RBP/CONF.5/16, y las conclusiones convenidas del tercer
periodo de sesiones del Grupo Intergubernamental de Expertos, TD/B/COM.2/CLP/L.7).

3. Enconsecuencia, la secretaria ha preparado la presente nota, que contiene comentariosy
textos de lalegislacion sobre la competencia de Indonesia, Nueva Zelandiay Tailandia .

4.  Asi pues, hastalafechala secretariade la UNCTAD ha publicado notas con observaciones
y textos de leyes sobre la competenciay sobre practicas comerciales restrictivas de 45 paises:
Alemania, Argelia, Bélgica, Brasil, Bulgaria, Canad4, Chile, Colombia, Coéte d'lvoire, Croacia,
Dinamarca, Espafia, Estados Unidos de América, Finlandia, Francia, Georgia, Hungria,
Indonesia, Italia, Jamaica, Kenya, Japon, Lituania, Marruecos, México, Noruega, Nueva
Zelandia, Pakistan, Polonia, Portugal, Reino Unido de Gran Bretafia e Irlanda del Norte,
Republica Checa, Republica de Corea, Republica Eslovaca, Rumania, Senegal, Sri Lanka,
Sudéfrica, Suecia, Tailandia, Tunez, Turquia, Ucrania, Venezuelay Zambia.

5. Ensunotadel 8 de marzo de 1996, € Secretario General dela UNCTAD pidi6 alos
Estados que todavia no |o hubieran hecho, o que después de su Ultima comunicacion hubieran
promulgado nuevas leyes o modificado lalegislacion vigente sobre la competencia, que
proporcionaran ala secretariade la UNCTAD lalegisacion, las decisiones judiciales y las
observaciones pertinentes, gjustandose al esquema facilitado (véase infra). (Sin embargo, en €l
caso de los Estados que hayan adoptado |eyes sobre la competencia por primeravez, las
observaciones no tienen necesariamente que gjustarse al esquema.) Parafacilitar lareproduccion
de los textos de lalegislacion en més de uno de los idiomas oficiales de las Naciones Unidas, se
invitd alos Estados a que, de ser posible, proporcionaran |os textos de su legislacion en uno o
mas de los idiomas oficiales de las Naciones Unidas.

6. Lasecretariadela UNCTAD dalas gracias alos Estados que han aportado |os materiales
solicitados parala compilacion del manual y pide nuevamente alos Estados que ain no lo hayan
hecho que respondan ala peticion del Secretario General dela UNCTAD mencionada
precedentemente.

" Estas contribuciones se reproducen en el idiomay laformaen que se han presentado ala
secretaria
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ESQUEMA PARA LA INFORMACION DESTINADA AL MANUAL
A. Descripcion de los motivos de la promulgacion de lalegislacion.

B. Descripcion de los objetivos de lalegislacion y de la medida en que han evolucionado
desde que se promulgd la primeralegidacion.

C. Descripcion de las practicas, actos 0 comportamientos sujetos a control, indicando para
cadauno deé€llos:

a)  El tipo de control, por ggemplo: prohibicién absoluta, prohibicion en principio o
examen €aso por caso; y

b)  El grado de control a que estan sometidas las préacticas, actos o comportamientos
especificados en los parrafos 3 y 4 de la seccién D del Conjunto de principiosy
normas, asi como cual esquiera otras practicas, actos 0 comportamientos que puedan
ser objeto de control, en particular los relacionados expresamente con la defensa de
los consumidores, por jemplo la publicidad engafiosa.

D. Descripcion del ambito de aplicacion de lalegislacion, indicando:

a) Siesaplicable atodas las transacciones de bienesy serviciosy, si no lo es, qué
transacciones estan excluidas;

b) S seaplicaatodaslas practicas, actos 0 comportamientos que tienen efectos en el
pais, con independencia de donde se realicen;

c) Si depende delaexistencia de un acuerdo o de que éste se gecute.

E. Descripcion dd érgano o los érganos (administrativos o judiciales) encargados de la
aplicacion de lalegislacion, con indicacion de | as posibles disposiciones sobre notificacion
einscripcion, y facultades principal es de ese 6rgano u 6rganos.

F.  Descripcion de cualquier legislacion paralela o suplementaria, en particular tratados o
acuerdos con otros paises en |os que se establezca algun tipo de cooperacion o
procedimiento para solucionar controversias en la esfera de las practicas comerciaes
restrictivas.

G. Descripcion delas principales decisiones tomadas por érganos administrativos o judiciales,
y cuestiones concretas a que se refieren esas decisiones.

H. Bibliografiaresumidaen lague se citen fuentes de lalegislacion y las principales
decisiones, asi como publicaciones oficiales y textos o extractos de lalegislacion en la
materia
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COMENTARIOSA LA LEGISLACION RELATIVA A LA COMPETENCIA

|. COMENTARIOS DEL GOBIERNO DE INDONESIA A LA
LEGISLACION NACIONAL RELATIVA A
LA COMPETENCIA

Antecedentes

Durante el primer plan de desarrollo alargo plazo, la expansién econdémica de Indonesia
fue extraordinaria. Ello fue debido a crecimiento de diversos sectoresy ala politicade
desarrollo econdmico prevista en las orientaciones generales del paisy en el plan quinguenal de
desarrollo, asi como a otras varias politicas econdmicas. A pesar del considerable progreso
logrado, que se reflej6 en |a elevada tasa de crecimiento, persisten alin muchos desafios y
problemas econdmicos. En realidad, las oportunidades comerciales creadas en las tres Ultimas
décadas no han permitido que toda la poblacion pueda participar en el crecimiento de los
diferentes sectores economicos.

El fomento de la empresa privada durante este periodo se vio obstaculizado por toda clase
de politicas oficiales ineficaces, que causaron la distorsion de los mercados; por otra parte, la
empresa privada prospero gracias a précticas desl eales de competencia comercial .

Estos fendbmenos fueron consecuencia de la estrecha relacion existente entre los decisores y los
operadores comerciales. Ademas, estos Ultimos estaban estrechamente vinculados con las élites
dominantes, por lo que adquirieron privilegios extraordinarios que fomentaron la disparidad
social. Laaparicion de consorciosy de un pequefio grupo de poderosos operadores que no
respetaban |os principios de la verdadera actividad empresarial fue uno de los factores causantes
de laextremada fragilidad de la economia, y de su incapacidad de competir.

Debido alas malas condiciones parala competencia comercial y ala necesidad de proteger
por igual atodas las partesy crear un ambiente de equidad parala competencia, el Gobiernoy el
Parlamento de Indonesia acordaron promulgar laLey N° 5 de 1999, por la que se prohibian las
précticas monopolisticas y la competencia comercial desleal.

Objetivos

La actividad empresarial en Indonesia debera basarse en criterios de democracia
econdmica, con la debida atencién a equilibrio entre los intereses de |os operadores comerciales
y €l sector publico. De acuerdo con los principios rectores de la politica nacional en materia de
competencia, los objetivos de lalegislacion indonesia sobre la competencia son |os siguientes:

a)  Salvaguardar losintereses del publico y promover la eficiencia econdémica como
medio de mejorar el bienestar de la poblacion;

b)  Crear un ambiente propicio alaempresa mediante préacticas | eales de competencia
comercial, con objeto de asegurar laigualdad de oportunidades comerciales paralas
empresas grandes, medianas y pequefias del pais;

c) Impedir las précticas monopolisticas y la competencia comercial desleal o irregular
por parte de las empresas, y
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d) Promover laeficaciay laeficienciade laactividad comercial.

Elementos principalesdelalLey N°5 de 1999

L os elementos principales de la Ley sobre la competencia en Indonesia (Ley N° 5 de 1999)
son los siguientes.

A. Acuerdos prohibidos

Este capitulo comprende los oligopolios, lafijacion de precios, la discriminacion de
precios, e mantenimiento de precios de reventa, la asignacion de mercados, e boicoteo, los
carteles, los trusts, € oligopsonio, laintegracion vertical, los tratos exclusivos y |os acuerdos
cerrados.

Lamayor parte de |as préacticas comerciales se basan en los criterios de la recta razén.
S0l 0 unas pocas practicas se consideran propiamente ilegales; unade ellas es lafijacion de
precios. Ademas, el acuerdo entre los operadores comercial es podra considerarse oligopolio si
dos o tres operadores, o un grupo de ellos, controlan conjuntamente la produccion y/o la
comercializacién de los bienes y/o servicios, en un porcentaje superior a 75% de la parte del
mercado de un determinado tipo de bienes o servicios. Lacifradel 75% es una presuncion.

B. Actividades prohibidas

Este capitulo comprende el monopolio, el monopsonio, el control de mercado, lafijacion
de precios abusivay el pacto colusorio. Al igual que en el caso del oligopolio, los criterios para
determinar si |a préctica constituye un monopolio 0 un monopsonio son solamente presunciones.

C. Posicion dominante

Este capitul o se refiere alas administraciones interconectadas, la propiedad compartida, las
fusionesy las adquisiciones. Se entendera que un operador comercial, o un grupo de operadores,
ocupa una posicion dominante si controla el 50% o mas de la parte del mercado, o si dos o tres
operadores comerciales, 0 un grupo de operadores, controlan el 75% o mas de la parte del
mercado.

D. Comisién de Supervision de la Competencia Comercial

En este capitulo se describe la condicién juridica de la Comisién, su composicion, su
mandato y su autoridad.

E. Procedimiento pararesolver |os casos rel ativos ala competencia comercial

F. Sancién/castigo

Este capitul o trata de la accion administrativa y de las sanciones penales y de otro tipo.

G. Otras disposiciones

Quedan exentas de |as disposiciones de esta ley:
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L as acciones o0 acuerdos cuyo proposito sea aplicar laley vigente;

L os acuerdos relacionados con |os derechos de propiedad intelectual, como los de
licencias, patentes, marcas de fabrica, derecho de autor, disefio industrial, circuitos
integrados y secretos comerciales, y losrelativos alafranquicia; o

L os acuerdos para la normalizacion técnica de |os productos y/o servicios que no
restrinjan ni obstaculicen la competencia; o

L os acuerdos de distribucion que no prevean el nuevo suministro de las mercancias o
servicios aun precio inferior al precio convenido en el acuerdo; o

L os acuerdos de cooperacién en lainvestigacion para promover o mejorar 1os niveles
de vida de la poblacion en general; o

L os acuerdos internacional es que hayan sido ratificados por € Gobierno dela
Republica de Indonesia; o

L os acuerdos y/o acciones destinados a promover |as exportaciones, que no surtan
efectos de desviacion del comercio interno o del suministro de los mercados; o

Las empresas que se dediquen al comercio en pequefia escala; 0

L as actividades comercial es cooperativas destinadas exclusivamente a sus miembros.

Fuentes de legislacion

Ley model o sobre | as préacticas comerciales restrictivas, publicadas por laUNCTAD
(Rev.5) y otras leyes de diversos paises.
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1. COMENTARIOS DEL GOBIERNO DE NUEVA ZELANDIA A LA
LEGISLACION NACIONAL RELATIVA A LA COMPETENCIA

A. Razonesdelalegisacion

Las primeras leyes sobre |la competencia en Nueva Zelandia se promulgaron en 1986, pero
yaen 1905 existian varias leyes relativas a esta cuestion. Entre 1958 y 1986 rigio laLey de
préacticas comerciales, que se basaba principalmente en las leyes vigentes en € Reino Unido.
Este tipo de legislacion eraformalista, y consistia en listas de précticas que podian ser objeto de
investigacion y que, por regla general, sdlo se prohibian si se consideraban contrarias a interés
publico.

Lapromulgacion delaLey de comercio y delaLey del comercio equitativo, ambas
de 1986, supuso un cambio de planteamiento. Estas leyes se redactaron en un periodo
caracterizado por las amplias reformas destinadas a aumentar la competitividad y la eficiencia de
la economia neozelandesa, reduciendo el control del Gobierno y laregulacién directade la
actividad comercia. El objetivo delanuevalegislacion consistia en garantizar que las normas
privadas no sustituirian a la regulacion publica de los mercados, recientemente abolida.

El nuevo planteamiento consistia en evitar en lamedida de lo posible las reglamentaciones
propias de una determinada industria, dando preferencia alas normas generales aplicables a
todos los sectores. LaLey de comercio contiene prohibiciones generales de disposiciones o
précticas cuyafinalidad o efecto sean contrarios ala competencia. LalLey del comercio
equitativo preveé disposiciones relativas a la conducta fraudulenta, précticas no equitativas y
normas de seguridad e informacion del consumidor.

B. Objetivos delalegidacion

El objetivo de laley de comercio de 1986 consiste en promover la competencia en los
mercados de Nueva Zelandia en beneficio, alargo plazo, de los consumidores. Para alcanzar
este objetivo, laley:

- Prohibe la adopcién o la aplicacion de disposiciones comercial es que reduzcan
sustancialmente |la competencia;

- Prohibe alas empresas aprovechar un grado sustancial de poder sobre el mercado para
reducir la competencia;

- Establece lainspeccion de las fusiones y |as absorciones paraimpedir una reduccion
sustancial de lacompetencia; y

- Establece el control de los precios en |os mercados donde no haya competencia.

Laley parte de una presuncion favorable ala competencia, porque las practicas
pro-competitivas suelen aumentar la eficienciay, por consiguiente, el bienestar general de los
consumidores. No obstante, pueden autorizarse determinadas précticas si se demuestra que €l
beneficio del publico es méas importante que el dafio causado ala competencia.
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El objetivo de laLey del comercio equitativo es garantizar que los consumidores reciban la
informacion adecuada y precisa que necesitan para elegir con conocimiento de causa, que es un
requisito previo indispensable para competir en el mercado. Asimismo, laley protege alos
comerciantes honrados cuando sufren perjuicios de resultas de | as préacticas comerciaes
fraudulentas o abusivas de sus competidores.

C. Préacticas sujetas a control

) Practicas comerciales restrictivas

Los articulos 27 y 28 de la parte |1 dela Ley de comercio prohiben los contratos,
disposiciones o acuerdos cuyafinalidad o efecto, o efecto probable, sea causar una reduccion
sustancial de la competencia.

El articulo 29 prohibe los contratos, disposiciones o acuerdos entre competidores que
contengan disposiciones excluyentes, salvo que pueda demostrarse que no reducen
sustancialmente la competencia. En virtud de los articulos 30 y 34, se entiende que |os contratos,
disposiciones o acuerdos que fijan, controlan o mantienen |os precios de bienes o servicios
reducen sustancialmente la competencia. Los articulos 37 y 38 prohiben e mantenimiento de
precios de reventa.

Cualquiera de estas disposiciones contrarias ala competencia puede ser autorizada por la
Comisién de Comercio si se demuestra que el beneficio del publico es mas importante que €
dafio causado ala competencia.

El articulo 36 establece que nadie que € erza un grado sustancia de poder sobre el mercado
debera aprovecharlo pararestringir la entrada en el mercado, impedir a una persona competir en
el mercado, o disuadirla de hacerlo, o expulsar a cualquier persona de un mercado. Estaclase de
comportamientos no podran ser autorizados.

Laparte |l delaLey de comercio no contiene prohibiciones contralos monopolios.
Se permite el monopolio, pero no su utilizacion con fines anticompetitivos.

Las sanciones por € incumplimiento de las disposiciones relativas alas précticas
comerciales restrictivas son las siguientes:

- Sanciones pecuniarias de un maximo de 10 millones de dolares, o € triple de la
gananciailegal paralas personas juridicas, y de un maximo de 500.000 dolares paralas
personas fisicas (que no podran ser indemnificadas con respecto a estas sanciones en
caso de incumplimiento del articulo 30);

- Losinterdictos u 6rdenes de desistimiento para que las personas juridicas o fisicas cuyo
comportamiento entrafie un incumplimiento de laley abandonen estas practicas,

- Laconcesion de indemnizaciones o €l reconocimiento de dafios jemplares atoda
persona que haya sufrido una pérdida o dafio por causa de un incumplimiento de laley.
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i)  Adquisiciones de empresas

Laparte 1l delaLey de comercio prohibe las adquisiciones de acciones o activos de una
empresa s latransaccion dalugar, o es probable que dé lugar, a una reduccion sustancial de la
competencia.

Laley prevé un sistema de notificacion previa voluntaria de las adquisiciones de empresas.
Las partes podrén solicitar ala Comision de Comercio €l visto bueno o |a autorizacion antes de
proceder a una adquisicion de este tipo. El visto bueno confirma que la adquisicion no dara
lugar a una reduccién sustancial de la competencia. La autorizacion permite una adquisicion
contraria ala competencia cuando |os beneficios para el publico sean proporcional mente
mayores. La Comision dispone de 10 dias hébiles para desestimar o conceder una solicitud de
visto bueno, y de 60 dias habiles para hacer |o propio con una autorizacion. Estos plazos pueden
ampliarse con e consentimiento del solicitante y de la Comisién de Comercio.

El hecho de no haber obtenido un visto bueno o autorizacion no hace ilegitimala
adquisicion, pero significa que la Comision, o terceras partes, podran impugnarla ante los
tribunales.

Los incumplimientos de la parte 111 de laley conllevan |as siguientes sanciones:

Sanciones pecuniarias hasta un maximo de 5 millones de dolares para las personas
juridicas, y hasta un maximo de 500.000 délares paralas personas fisicas;

- Interdictos u 6rdenes de desistimiento paraimpedir que se efectien las adquisiciones,

- Orden auna personafisica o juridica para que se desprenda de determinados activos o
acciones;

- Concesién de indemnizaciones por dafios a toda persona que haya sufrido una pérdida
0 un dafio como consecuencia del incumplimiento delaley.

iii)  Proteccion del consumidor

LaLey del comercio equitativo de 1986 prohibe la conducta fraudulenta o que induzca a
error, las representaciones falsas, las practicas no equitativas y la venta de bienes y servicios de
baja calidad. Las prohibiciones no se limitan alos tratos con los consumidores, sino que
incluyen también | as transacciones entre empresas.

Las principales disposiciones de laley son las siguientes:

- Seprohibe en general alas personas dedicadas a comercio las conductas fraudulentas
0 que induzcan aerror (art. 9);

- Seprohiben ciertos tipos de representaciones falsas, en relacion con el empleo (art. 12),
y los bienes o0 servicios, incluida la falsa pretension de que un bien o servicio tenga un
precio, norma, calidad, origen o historial determinados, 0 un uso o ventaja especial,

0 haya recibido una aprobacion o recomendacién particulares (art. 13);
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- Seprohiben ciertas précticas comercial es poco equitativas, como las ventas en cadena,
las of ertas de ventajas comerciales a cambio de la comunicacion de nombres de
posibles clientes, y las of ertas publicitarias falsas (arts. 17 a24); y

- Sedeterminan las normas de informacién del consumidor y seguridad del producto
(arts. 27 a 33).

El incumplimiento de laLey del comercio equitativo puede sancionarse con una multa,
un interdicto o una orden de indemnizacion por dafios. Asimismo, los tribunales pueden ordenar
gue se publique unarectificacion de un anuncio o una declaracion, a expensas de la personao la
empresa que haya cometido e incumplimiento. Ademés, podran dictarse otras ordenes civiles
declarando la nulidad o la modificacion total o parcial de un contrato, o dando instrucciones a
una persona para que devuelva una suma de dinero o pague unaindemnizacion.

D. Alcancedelalegislacién

1) Personas responsables

El articulo 3 (1A) establece que laLey de comercio rige paralos bienes y servicios
comerciados en los mercados neozel andeses, 0 para otros bienes o servicios que pueden
sustituirles en la préactica, como norma consuetudinaria aceptada.

L as personas que incumplan las decisiones relativas a las practicas comercial es restrictivas
y las adquisiciones comerciales podran ser susceptibles de sanciones, interdictos u érdenes de
indemnizacion por dafios.

Asimismo podrén imponerse sanciones, interdictos u drdenes de indemnizacion por dafios
alas personas que ayuden, consientan, aconsejen, induzcan o traten de inducir, concierten un
pacto colusorio o participen a sabiendas por cualquier concepto, directa o indirectamente, en un
acto de incumplimiento de otra persona.

i)  Exenciones

Las disposiciones de laley solo serén aplicables al Estado cuando éste participe en una
transaccion comercial, con la salvedad de que el Estado no debera pagar ninguna sancién
pecuniaria ni podra ser enjuiciado por un delito con arreglo alaley.

L as practicas que estén expresamente autorizadas por otras leyes u 0rdenes g ecutivas
estaran exentas de |as prohibiciones relativas a las practicas comercides de laparte || delalLey
de comercio. Ademas, estaran exentos. |os acuerdos que restrinjan la competencia entre
asociados; |0s acuerdos entre personas juridicas interconectadas; 10s acuerdos para proteger el
fondo de comercio de una empresa en venta; |os acuerdos para cumplir las normas de calidad de
un producto; los acuerdos relativos a la remuneracién, las condiciones de empleo, €l horario de
trabajo o las condiciones de trabajo de los empleados; |0s acuerdos aplicables exclusivamente a
las exportaciones de Nueva Zelandia, y |as acciones emprendidas por grupos de consumidores.

Asimismo, quedaran exentas | as disposiciones aplicables exclusivamente al transporte de
mercancias de entrada o salida de Nueva Zelandia por mar, y € comportamiento conforme a un
derecho de propiedad intelectual reconocido por laley.
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iii)  Aplicacion extraterritorial

El articulo 4 de la Ley de comercio hace extensivas sus disposiciones a cua quier
comportamiento que, fuera de Nueva Zelandia, tenga una persona residente o que explote un
negocio en €l pais, siempre y cuando este comportamiento afecte a un mercado de
Nueva Zelandia.

Otras disposiciones de laley conciernen especificamente a su aplicacion alos abusos del
poder de mercado en las transacciones transtasmanianas. Estas disposiciones tienen que ver con
el Acuerdo por € que se estrechan | as rel aciones econdmicas entre Nueva Zelandia y Australia,
que hadado lugar al desmantelamiento de la mayor parte de |as barreras impuestas por el
Gobierno al comercio entre estos paises. Por consiguiente, un nimero cada vez mayor de
transacciones y adquisiciones comerciales entre |os dos paises surten efectos en el proceso
competitivo.

Lalegislacion preve la cooperacion entre la Comision de Comercio y la Comision de
Précticas Comerciaes de Australia en lainvestigacion de comportamientos contrarios ala
competencia registrados en un pais y que afecten al mercado de bienes del otro. Con arreglo a
los articulos 98H(2) y 99A de la Ley de comercio, cada Comision puede recibir informacion y
documentos en nombre delaotra. LaLey delapruebade 1908, laLey de lajudicaturade 1908
y la Ley de cumplimiento reciproco de las sentencias de 1934 se han modificado para que los
tribunales de | os dos paises puedan ayudarse mutuamente en |as causas relativas a précticas
contrarias alacompetencia. Los tribunales australianos pueden entregar citaciones en Nueva
Zelandia, y viceversa. Las presentaciones alos tribunales pueden hacerse por video o por
teléfono, y los tribunales de uno u otro pais pueden aplicar facilmente los fallos, 6rdenes e
interdictos reciprocos. Ademés cadatribunal puede celebrar unavista en el otro pais, cuando
Sea menester.

iv) Existenciay efecto de los acuerdos

L as disposiciones que prohiben las practicas que reducen sustancialmente la competencia
suelen aplicarse alos contratos, los arreglos y los entendimientos. Por "contrato” se entiende un
acuerdo gque tiene fuerzalegal. Por "acuerdos y entendimientos" se entienden instrumentos de
menos fuerza que un contrato formal, como un plan convenido que no sea de obligado
cumplimiento.

Deben concurrir dos circunstancias. en primer lugar, debe existir una connivencia,
demostrada por algun tipo de comunicacion entre las partes, y unaindicacion de intenciones o de
la expectativa de que se actuara en cierto modo. El comportamiento es un indicador importante,
y puede incluir la prueba de un comportamiento paralelo, estructuras similares de fijacion de
precios, acciones conjuntas, oportunidades para que las partes |leguen a un entendimiento
(como reuniones de laindustria), o pruebas de un pacto colutorio entre las partes.
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E. Mecanismo de g ecucion

La g ecucioén pablica de las leyes sobre la competencia es responsabilidad de la Comision
de Comercio. LaComision puede abrir unainvestigacion sobre un presunto incumplimiento de
la Ley de comercio, de resultas de una denuncia o de sus propias actividades de vigilancia.

L as investigaciones son anal ogas a las indagaciones criminal es.

Cuando procede a efectuar unainvestigacion, la Comision goza de las siguientes
facultades:

- Obtener informacién exigiendo la entrega por escrito de ciertos datos o documentos,
0 la comparecencia ante la Comision para dar testimonio;

- Obtener y gecutar 6rdenes de registro, y pedir asistencia paralocalizar lainformacion
requerida; y

- Decretar el caracter confidencia de lainvestigacion.

Unavez se haya concluido unainvestigacion, y se haya determinado la existenciade un
incumplimiento, la Comision podra optar entre una serie de medidas € ecutivas encaminadas a
garantizar el cumplimiento. La Comision podra:

- Hacer unaadvertencia;

- Resolver administrativamente la cuestion con la parte o partes, que tendran que acceder
amodificar su conductay comprometerse por escrito a€ello;

- Solicitar un interdicto o imponer una orden de desistimiento, en virtud de lo cual la
persona interesada debera abstenerse de la actividad que haya causado €l
incumplimiento delaley; o

Incoar un procedimiento ante el Tribunal Superior de Justicia.

Las personas juridicas o fisicas podran presentar también una demanda ante el Tribunal
Superior de Justicia contra el incumplimiento de la Ley de comercio.

Las cuestiones relativas ala Ley de comercio se tramitan en lajurisdiccion civil.
El Tribunal Superior de Justicia esta facultado a oir declaracionesy recibir documentos de
informacion atitulo de prueba, que en otro caso no seria admisible, cuando dicha prueba pueda
ayudar a Tribunal a zanjar efectivamente la cuestion. En algunos casos, |as decisiones del
Tribunal Superior de Justicia podran recurrirse ante €l Tribunal de Apelaciones.

F. Legislacion paralelay suplementaria

1) Bienes o servicios controlados

Laspartes|V y V delaLey de comercio establecen e control de precios de los bienesy
los servicios. Si se declarabajo control a un determinado bien o servicio, laComisién de
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Comercio podra autorizar su suministro o adquisicion areserva de las medidas relativas alos
precios, lafiscalidad o la calidad.

Laparte IVA delaley dispone que la Comisién de Comercio puede imponer e control de
precios a las grandes compafiias de el ectricidad por propiainiciativa, sin necesidad de hacer una
recomendacion al efecto al Ministro de Comercio. La Comision decidiralos margenes del
control de los precios impuesto a estas grandes compafias. Ademas, la Comisién debera
comprobar €l valor de los activos comunicados por las compahias de el ectricidad, y hacer un
examen de los métodos de eval uacion, que actual mente estén basados en el valor éptimo de
privacion.

i)  Servicios esenciales

En Nueva Zelandialaregulacion del acceso alos servicios esenciales se basa
principamente en laLey de comercio de 1986. Estaley esta complementada por
reglamentaciones relativas alarevelacion de lainformacion paralas distintas industrias,
destinadas a favorecer la transparencia de | as empresas que gozan de poder sobre |os mercados;
en caso de que se cometan abusos de caracter monopolistico, existe la posibilidad de imponer
reglamentos mas estrictos, como €l control de precios.

Sin embargo, en varios sectores las industrias tienen reglamentos propios. LalLey de
reformade laindustria de la el ectricidad, de 1998, dispone la reestructuracién de laindustria de
laelectricidad parafacilitar lacompetenciay limitalas relaciones entre las compafiias de
electricidad y las empresas de distribucion, que no sean en condiciones de igualdad.

LaLey delaindustriade la electricidad, de 2001, tiene por objetivo principal aentar ala
industria de la electricidad a que encuentre sus propias soluciones para garantizar un suministro
eficiente, equitativo, fiable y ambientalmente sostenible de electricidad a todos los
consumidores. No obstante, si laindustria no cumple estos objetivos, la Ley establece que €
Gobierno podraintervenir e imponer requisitos regulatorios. Laregulacion que puede imponerse
es de amplio alcance, eincluye €l establecimiento de unajunta de gobierno que puede
reglamentar el funcionamiento de los mercados de la electricidad.

Se prevé adoptar otras reglamentaciones especificas en € sector de | as tel ecomuni caciones.

iii)  Cooperacion internacional

En su calidad de miembro de la OCDE, Nueva Zelandia cumple las Recomendaciones
de 1986 sobre la cooperacion internacional respecto de la notificacion de investigaciones o
actuaciones judiciales a otros paises miembros, si éstos pueden verse afectados en sus intereses.
Se tiene en cuenta si lainvestigacion o procedimiento esté relacionado con la conducta de una
persona residente en otro pais miembro, o que lleva a cabo una actividad comercial en este pais,
0 S es probable gue dicha conducta surta efectos en la competencia en un mercado de otro
pais miembro.



G. Otras informaciones

Para més informacion, sirvanse dirigirse a:

El Director

Competition and Enterprise Branch
Ministry of Economic Devel opment
P.O. Box 1473

Wellington

Nueva Zelandia

NuUmero deteléfono: (644) 472 0030

NUmero de fax: (644) 499 1791
Sitio Web: med.govt.nz

o biena
Commerce Commission
P.O. Box 2351
Wellington
Nueva Zelandia
Numero deteléfono: (644) 471 0180
NUmero de fax: (644) 471 0771
Sitio Web: comcom.govt.nz

Publicaciones
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La Comision de Comercio publicafolletos y opusculos relativos ala aplicacion de laLey
de comercioy laLey del comercio equitativo. En el sitio Web de la Comision,
WWW.comcom.govt.nz, puede obtenerse mas informacion.
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IIl. COMENTARIOS DEL GOBIERNO DE TAILANDIA A LA LEGISLACION
NACIONAL RELATIVA A LA COMPETENCIA

A. Antecedentes delaLey delacompetenciade Tailandia

Los origenes de la Ley de lacompetencia de Tailandia se sitllan en de laLey contralos
monopoliosy lafijacion de precios, de 1979. Estaley se divide en dos partes, larelativaala
fijacion de preciosy larelativaalos monopolios. Esta Ultima parte tiene por objeto promover la
competencia equitativa, y en ella se facultaa Comité Central a ocuparse de las estructuras
comerciales que puedan crear monopoliosy aplicar practicas comerciales restrictivas.

Sin embargo, dados |os problemas de gjecucion que causo esta ley, el Departamento del
Comercio Interno, que es € responsable de este sector, dividié € texto delaley original en dos
nuevas leyes. LalLey sobre el precio delosbienesy los serviciosy laLey de lacompetencia.
Esta dltimaley, que entr6 en vigor €l 30 de abril de 1999, tiene gran importancia para el control
de las actividades comerciales.

B. Finadidad delaley

Lafinalidad de la Ley de lacompetencia, de 1999, es promover un comercio librey
equitativo mediante, principalmente, laregulacién de las préacticas comerciales.

C. Comportamientos contrarios a la competencia previstos por laley

Laley define los comportamientos contrarios ala competencia, determinando tres
categorias principales. el dominio abusivo del mercado, las fusiones y otros comportamientos
contrarios ala competencia.

)  Dominio abusivo del mercado

El objetivo de esta parte de laley consiste en prohibir que un operador comercial que
domine el mercado utilice abusivamente su posicién o eleve barreras ala entrada de otros
operadores comerciales. Por "operador comercia que domine el mercado” se entiende uno o
mas operadores comerciales de cualquier bien o servicio que se intercambie en el mercado del
operador, y cuyo volumen de ventas supere € nivel prescrito por la Comisién de la Competencia.
L os actos prohibidos son los siguientes:

1) Fijar o mantener precios injustificados de compra o de venta de bienes, o
remuneraciones injustificadas de servicios;

2)  Fijar directa o indirectamente condiciones injustificadas que obliguen a otros
operadores comercial es que sean clientes del interesado arestringir los servicios, la
produccion, la compra o ladistribucion de bienes, o alimitar |as oportunidades de
compra o venta de bienes 0 de recepcion o suministro de servicios, o de obtener
créditos de otros operadores comerciales;

3)  Suspender, reducir o restringir de modo injustificable los servicios, la produccion, la
compra, ladistribucion, laentrega o laimportacion, o destruir o dafiar bienes para
gue las existencias sean de nivel inferior ala demanda de mercado;
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Intervenir en laadministracion de las empresas de otras personas, sin razones que o
justifiquen.

1) LapartedelaLley relativaalasfusionestiene por objeto impedir |as fusiones que puedan
dar lugar amonopolios 0 aunacompetenciadesleal. Laley definelas fusiones que dan lugar a
una participacion en el mercado, un volumen de ventas o un nivel de capital o de activos
superiores alos especificados por la Comisién de la Competencia; estas fusiones deberan ser
aprobadas por la Comision.

[11)  Prohibir aun operador comercia gque entre en colusion, connivencia o colaboracion con
otro operador comercial paracrear un monopolio, reducir la competencia o restringirla de
cualquiera de los modos siguientes:

1)

2)

3)

4)

5)

6)

7)

8)

9)

10)

Fijar un precio unico de venta de bienes o servicios, o un precio acordado, o limitar
el volumen de ventas de bienes o servicios,

Fijar un precio unico de compra de bienes o0 servicios, o de un precio acordado, o
limitar el volumen de compras de bienes o0 servicios;

Concertar un acuerdo para dominar o controlar el mercado;

Concertar un acuerdo o determinar una condicidn en connivencia, para que una sola
parte pueda ganar una licitacion o subasta de bienes o0 servicios o paraimpedir que
una parte participe en unalicitacion o subasta de bienes o0 servicios;

Delimitar |as zonas geograficas en las que un operador comercial puedadistribuir o
limitar la distribucién de bienes o servicios, o determinar 1os clientes alos que un
operador comercia podra vender bienes o proporcionar servicios, excluyendo alos
operadores de la competencia de la distribucion de estos bienes o0 servicios;

Delimitar |as zonas geograficas en las que un operador comercial podra comprar
bienes o servicios o determinar |as personas alas que los operadores comerciales
podran comprar |os bienes o servicios,

Determinar |a cantidad de bienes o servicios que cada operador comercia podra
producir, comprar, distribuir o suministrar, para que las existencias sean de nivel
inferior ala demanda de mercado;

Reducir lacalidad de los bienes o los servicios aun nivel inferior a de la precedente
produccion, distribucion o suministro, tanto si la distribucion se efecttaa mismo
precio 0 a un precio superior;

Nombrar 0 delegar a una persona como distribuidor o proveedor Unico de los mismos
bienes o servicios o de la misma clase de bienes o servicios;

Determinar las condiciones o la préactica de la compra o la distribucion de bienes o el
suministro de servicios, con objeto de conseguir una practica uniforme o convenida.
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Si existieralanecesidad comercial de tomar una de las medidas prohibidas en €l
articulo 27(5-10) de laley, €l operador comercia debera solicitar la aprobacion previade la
Comisién de la Competencia.

IV) Laley se ocupatambién de los acuerdos entre operadores comerciales nacionales y
extranjeros que desempefien una actividad restrictiva de lalibertad o la oportunidad de una
persona residente en el pais de comprar directamente bienes o servicios de operadores no
residentes en €l pais, para uso propio.

V) Con objeto de impedir un comportamiento que no esté previsto en las anteriores
disposiciones, laley prohibe alos operadores comerciales cualquier préactica que no seade
competencialibre y equitativa, y que destruya, dafe, obstruya o impida o limite la actividad
comercial de otros operadores, impida a otras personas dedicarse a una actividad comercial, o
cause € cese de una actividad comercial.

Como puede verse, las précticas, actos o comportamientos comerciales controlados por la
Ley de la competencia de 1999 son los previstos en los parrafos 3 y 4 de la seccién D del
Conjunto de Principios y Normas.

D. Ambito de aplicacion delalegislacion

LaLey de 1999 no se aplicaalos actos de las administraciones central, provincia y local;
alas empresas estatales comprendidas en la Ley de procedimiento presupuestario; alos grupos
de agricultores, cooperativas 0 sociedades cooperativas que laley reconoce como beneficiosos
paralos agricultores, y alas empresas contempladas en el Reglamento Ministerial.

LaLey de lacompetencia es aplicable a actos 0 comportamientos cometidos en €l Reino de
Tailandia, asi como alos cometidos fueradel pais pero que tienen efectos en el Reino.

En términos generales, la Ley de la competencia se promulgo independientemente de la
existencia de cualquier acuerdo.

E. Organo de ejecucion

)] La Comision de la Competencia esta integrada por € Ministro de Comercio (Presidente), €l
Secretario Permanente del Ministerio de Comercio (Vicepresidente), el Director Genera del
Departamento de Comercio Interno (miembro y secretario) y €l Secretario Permanente del
Ministerio de Hacienda, asi como un maximo de 12 personas cualificadas; todas estas personas
son responsables de la gjecucion de laley.

Los miembros de la Comision no deberan ser funcionarios pablicos, ni ocupar posiciones
politicas, ni ser miembros g ecutivos de |os partidos politicos, ni participar en laadministracion
de dichos partidos. Los miembros desempefiaran su cargo durante dos afios, y, si son reelegidos,
no podran gercer mas de dos mandatos consecutivos. La Comision estara facultaday obligada a
considerar las denuncias, prescribir normas relativas ala posicion dominante en el mercado,
examinar las solicitudes de fusion de empresas 0 proceder ala reduccion o limitacién conjunta
de la competenciay dictar normas parala suspension, el cese, la correccion o la modificacion de
las actividades de |os operadores comerciales.
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[1)  Un subcomité especializado estara compuesto de un minimo de cuatro personasy un
maximo de sei's, designados por la Comisién, que sean expertas en la materiay tengan
conocimientos y experiencia en diversas disciplinas tales como el derecho, laciencia, la
ingenieria, lafarmacologia, 1a agricultura, la economia, € comercio, la contabilidad o la
administracion de empresas y un representante del Departamento de Comercio Interno en
condicion de miembro y secretario. El subcomité estara facultado y obligado a examinar las
conductas indicativas de dominio del mercado, las fusiones de empresas y lareduccion o
restriccion de la competencia, y dictaminar al respecto; a considerar la autorizacién a fusionar
empresas o proceder alareduccién o larestriccion de la competencia; y dictaminar al respecto, y
aexaminar las cuestiones que le indique la Comision, y dictaminar a respecto.

[11)  Un subcomité de investigacion se compondra de una persona con conocimientos y
experiencia en derecho penal, que debera proceder del cuerpo de funcionarios de la policia o de
los fiscales de los tribunal es, un maximo de cuatro personas que posean conocimientos y
experiencia en economia, derecho, comercio, agricultura o contabilidad, y un representante del
Departamento de Comercio Interno en calidad de miembro y secretario. El subcomité estara
facultado y obligado a realizar investigaciones e indagaciones en relacién con los delitos
cometidos en violacion de estaley.

V) Un comité de apelaciones estara integrado por un maximo de siete personas cualificadas,
con conocimientos y experiencia en derecho, economia, administracion de empresas 0
administracion publica, designados por el Consgjo de Ministros, y de diversos funcionarios
designados por el Director General del Departamento de Comercio Interno que g erceran las
funciones de secretario y secretarios adjuntos. El comité estara facultado y obligado a examinar
las apelaciones contra una orden de la Comision y a zanjar a respecto, y a dictar mandamientos
de suspension de la gjecucion de las érdenes de la Comision por las que se exija a un operador
comercial que suspenda, cese, rectifique o modifique practicas tales como e dominio del
mercado, lafusién de empresas o la reduccién o restriccién conjuntas de la competencia.

V) Lasmedidas destinadas avelar por la gjecucion de la Ley de la competencia son las
siguientes:

1) LaoficinadelaComision dela Competenciavigilaralas actividades y la conducta
del operador comercia (esta actividad lallevard a cabo un oficia competente por
iniciativa propia 0 como consecuencia de | as reclamaciones de otros operadores
comerciales o consumidores); si se determinase la existencia de un acto prohibido
por laley, deberd comunicarse ala Comision.

2) LaComision sometera el caso al subcomité investigador, encargado de establecer los
hechos y las pruebas de |os hechos. Asimismo, la Comision podra someter €l caso a
subcomité especializado, que lo examinaray comunicara su dictamen ala Comision.

3) El subcomité deinvestigacion y e subcomité especializado podran exponer ala
Comisién sus opiniones favorables o contrarias a que se abra un proceso. Al mismo
tiempo, la Comision podré ordenar a los operadores comercial es que suspendan o
abandonen su actividad.
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4)  Encaso de que la Comision dé orden de proceder, la Oficina de la Comision de la
Competencia comunicara estas opiniones al fiscal publico, junto con la orden de abrir
investigaciones para ulteriores actuaciones.

V1) Solicitud de autorizacion y examen de la solicitud

1) Cuando solicite la autorizacion de efectuar una fusion o unareduccion o restriccion
conjunta de la competencia, el operador comercial expondra las razones pertinentes,
tanto de hecho como de derecho;

2)  El operador comercial y cualquier otra persona que intervenga en el caso tendran la
oportunidad de dar explicaciones 'y exponer pruebas a efecto;

3) El operador comercial podrarechazar la conclusiéon delaComisiéon dela
Competencia.

F. No existe ninguna legislacién paralela o complementaria, incluidos |os
tratados o |0s acuerdos con otros paises, que preveala cooperacion
en materia de préacticas comerciales restrictivas, 0 procedimientos
paralasolucion de diferencias al respecto

G. Recientemente se presentaron dos denuncias, respecto de las cuales
la Comisién adopto |as siguientes decisiones

l. Ventas vinculadas de gliisqui y cerveza

La Comision resolvié que las ventas vinculadas de gliisqui y cerveza se habian efectuado a
nivel de subagentesy a por mayor. La fijacion injustificada de condiciones que obligaban alos
clientes a comprar la cerveza a un determinado operador comercial que dominaba el mercado
violaban las disposiciones del parrafo 2 del articulo 25 de la Ley de lacompetencia. Como €l
Gobierno todavia no ha aprobado |os criterios para determinar la existencia del dominio sobre el
mercado, en este caso €l parrafo 2 del articulo 25 no era aplicable. Por consiguiente, la
Comision ordeno ala secretaria que:

- Informase alos subagentes de que la vinculacion de las ventas de cerveza constituia un
comportamiento inadecuado y violaba el parrafo 2 del articulo 25 de laley; por
consiguiente, la cervecera Chang debia abandonar esta practica;

- Vigilase las actividades de |os productores de guisqui y de cervezaen particular, e
informase a la Comision periddicamente.

I[I. El monopolio de latelevisién por cable

La Comision resolvié lo siguiente:

- Lasoperaciones comerciales del grupo UBC (Compariiade Television por Cable) eran
de caracter unitario y por consiguiente no violaban €l parrafo 1 del articulo 27 dela
Ley de lacompetencia. Ello eradebido aque IBC (original) poseia el 98% de UBC
(original), y los administradores eran los mismos. Se consider6 que esto no constituia
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un acuerdo concertado que pudieraviolar el parrafo 1 del articulo 27 delalLey dela
competencia.

- El grupo UBC es el unico operador comercial dedicado alatelevision por cable, y
posee latotalidad del mercado, por |o que cabe considerar que lo domina. Lasubidade
los precios del conjunto de servicios por parte del grupo UBC no constituia una
violacion del parrafo 1 del articulo 25, porque la compafiia hacia frente a problemas
financieros debidos a la devaluacion del baht, e, incluso después de la fusion, se habian
seguido registrando pérdidas.

- Como € gjuste del conjunto de serviciosy las tarifas mensual es esta sometido ala
aprobacion de la Organi zacidn de Comunicacion de Masas de Tailandia, que es el
concesionario, dicha organizacion deberiavigilar los precios del conjunto de servicios
de lacompafiiay €l niUmero de servicios, afin de ofrecer mas aternativas alos
consumidores.

- LaComision ordend a Departamento de Comercio Interior, en su condicion de
secretario, que estudiase e contrato entre el grupo UBC y la Organizacion de
Comunicacién de Masas para determinar si € grupo podia considerarse una empresa
estatal.

H. Bibliografia, con fuentes de laleqgislacién v principal es decisiones,
y difusién publica

LaLey de competencia de Tailandia pertenece al derecho civil. Asi pues, ladecision dela
Comision se basara en los principios y los objetivos de laley, junto con los hechos de cada caso.

En cuanto aladifusion publica, el Gobierno adopté un manual y directrices de laley, que
ha puesto a disposicion de los empresarios y del publico en general con miras a su aplicacion
efectiva.

Division de Asuntos Juridicos
Departamento de Comercio Interno
Marzo de 2001
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Considering:

In view of;

ANNEX |

INDONESIA

THE PEOPLE'SLEGISLATIVE ASSEMBLY
OF THE REPUBLIC OF INDONESIA

LAW OF THE REPUBLIC OF INDONESIA
NUMBER....... YEAR........
CONCERNING

PROHIBITION OF MONOPOLISTIC PRACTICES

AND
UNFAIR BUSINESS COMPETITION

BY THE GRACE OF THE ALMIGHTY GOD

THE PRESIDENT OF THE REPUBLIC OF INDONESIA,

a

whereas development in the field of economy must be directed towards
the achievement of social welfare based on Pancasila and the 1945
Consgtitution;

whereas democracy in the field of the economy calls for equal
opportunity for the every citizen to participate in the process of
production and marketing of goods and/or services a fair, effective and
efficient business environment, so as to be able to promote the growth of
economy and the functioning of a reasonable market economy;

whereas anyone engaging in business in Indonesia must exist in an
atmosphere of fair and natural competition, hence there shall be no
concentration of economic power in the hands of certain business actors,
notwithstanding the commitments or conventions executed by the State
of the Republic of Indonesiawith regard to International Conventions;
whereas in order to achieve the intentions mentioned in letters a, b and ¢
herein, or DPR (People's Legidative assembly), a Law regarding the
Prohibition of Monopolistic Practices and Unfair Business Competition
needs to be set fourth;

Article 5 paragraph (1), Article 21 paragraph (1), Article 2 7 paragraph (2)
and Article 33 of the 1945 Constitution,

With the approval of:

THE PEOPLE'S LEGISLATIVE ASSEMBLY OF THE REPUBLIC OF INDONESIA

Stipulate:

HAS DECIDED TO: -

LAW REGARDING THE PROHIBITION OF MONOPOLISTIC
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PRACTICES AND UNFAIR BUSINESS COMPETITION.
CHAPTER 1

GENERAL PROVISIONS

Article1

Referred to in this Law as;

10.

11.

12.

Monopoly shall be the control over the production and/or marketing of goods and/or over the
utilization of certain services by one business actor or by one group of business actors.
Monopolistic practices shall be the centralization of economic power by one or more
business actors, resulting in the control of the production and/or marketing of goods and/or
services by certain business actors thus resulting in unfair business competition and
potentially harmful to the interests of the public.

The centralization of economic power shall be the actua control of a market by one or more
business actors, enabling to determine prices of goods and/or services.

Dominant position shall be a situation in which a business actor has no substantial competitor
in the market concerned in relation to the market segment controlled, or a business actor has
the strongest position among its competitors in the market concerned in relation to financial
capacity, access capacity to supply or sales, and the capability to adjust supply or demand of
certain goods or services.

Business actors shall be any individual or business entity, either incorporated or not
incorporated as legal entity, established and domiciled or conducting activities within the
jurisdiction of the Republic of Indonesia, either independently or jointly based on agreement,
conducting various business activities in the economic field.

Unfair business competition shall be competition among business actors in conducting
activities for the production and/or marketing of goods and/or services in an unfair or
unlawful or anti-competition manner.

Agreement shall be the action of one or more business actors for binding themselves to one
or more other business actors under whatever name, either in writing or not in writing.
Conspiracy or business conspiracy shall be aform of cooperation conducted by one business
actor with another with the intention of controlling the market concerned in the interest of the
conspiring business actors.

Market shall be an economic institution in which sellers and buyers, either directly or
indirectly, can conduct trading transactions of goods/or services.

The market concerned shall be the market related to certain marketing scope or substitute of
such goods and/or services.

Market structure shall be a market condition comprising of indictors concerning aspects with
significant impact on business actors' behaviour and market performance, anong other things
the number of sellers and buyers, barriers to entering and leaving the market, product variety,
distribution system and control of market segment.

Market behaviour shall be acts undertaken by business actors in their capacity as suppliers or
buyers of goods and/or services in order to achieve the company's objectives among other
things to achieve profits, growth of assets, sales targets and competition methods applied.
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13. Market share shall be the percentage of the value of sales or purchase of certain goods or
services controlled by a certain business actor on the market concerned in a certain calendar
year.

14. Market price shall be the price paid in transactions of goods and/or services in accordance
with the agreement reached among the parties concerned on the market concerned.

15. Consumers shall be every user of goods and/or services, both for personal use or well as for
the interests of other people.

16. Goods shall be any physical objects, either tangible or intangible, movable or immovable,
which may be traded, used, utilized or exploited by consumers or business actors.

17. Services shall be services in the form of work or performance traded in society to be utilized
by consumers or business actors.

18. Business Competition Supervisory Committee shall be a committee formed to supervise
business actors in conducting their business activities so that they do not conduct
monopolistic practices and/or unfair business competition.

19. The District Court shall be a court as intended in prevailing laws and regulations, at the lega
domicile of the business of the business actors concerned.

CHAPTER I
PRINCIPLES AND PURPOSES

Article2
Business activities of business actors in Indonesia must be based on economic democracy, with
due observance of the equilibrium between the interests of business actors and the interests of
the public.
Article 3

The purpose of enacting this Law shall be asfollows:

a to safeguard the interests of the public and to improve economic efficiency as one
of the efforts to improve the people's welfare;
b. to create a conducive business climate through the stipulation of fair business

competition in order to ensure the certainty of equal business opportunities for
large-, middle- as well as small-scale business actors in Indonesia;

C. to prevent monopolistic practices and/or unfair business competition that may be
committed by business actors; and

d. the creation of effectiveness and efficiency in business activities.
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CHAPTER II

PROHIBITED AGREEMENTS
Part One
Oligopoly

Article4

Q) Business actors shall be prohibited from entering into agreements with other business
actors for jointly controlling the production and/or marketing of goods and/or services while may
potentially cause the occurrence of monopolistic practices and/or unfair business competition.

(2 Business actors may be suspected or denied to be jointly involved in the control of' the
production and/or marketing of goods and/or services, as intended in Article (1) herein, if two or
three business actors or a group of business actors Control over 75 % (seventy-five percent) of
the market segment of a certain type of goods or services.

Part Two
Price Determination

Article5
Q) Business actors shall be prohibited from entering into agreements with their business
competitors for the determination of the price of certain goods and/or services payable by

consumers or customers on the same market.

(2 The provisions intended in paragraph (1) of this Article shall not be applicable to the
following:

a. anagreement entered into the context of ajoint venture; or
b. an agreement entered into based on prevailing laws.

Article 6.
Business actors shale be prohibited from entering into agreements forcing a buyer to pay a price
which is different from that payable b), other buyers for the same goods and/or services.

Article7
Business actor shall be prohibited from entering into agreements with their business competitors

to determine prices below market prices, which may potentialy result in unfair business
competition.
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Article 8

Business actors shall be prohibited from entering into agreements with other business actors
setting forth the condition that parties receiving goods and/or services shall not sell or re-supply
goods and/or services received by them, at a price lower than the contracted price, potentially
causing unfair business competition.

Part Three
Division of Territory

Article9
Business actors shall be prohibited from entering into agreements with their business competitors
which have the purpose of dividing marketing territory or allocating the market for goods and/or

services, potentially resulting in monopolistic practices and/or unfair business competition.

Part Four
Boycott

Article 10
Q) Business actors shall be prohibited from entering into agreements with other business
actors which could prevent other business actors from engaging in the same business, either for

domestic or overseas market purposes.

2 Business actors shall be prohibited front entering into agreements with other business
actors for refusing to sell any goods and/or services from other business actors, so that such act:

a causes aloss or may be suspected of potentially causing a loss to other business
actors; or
b. limits other business actors in selling and or buying any goods and/or services

from the market concerned.

Part Five
Cartels

Article11

Business actors shall be prohibited from entering into agreements with their competing business
actors, with the intention of influencing prices by arranging production and/or marketing of
certain goods and/or services, that may result in monopolistic practices and/or fair business
competition.
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Part Six
Trust
Article 12

Business actors shall be prohibited from entering into agreements with other competing business
actors for cooperation by establishing a joint company or a larger company, by keeping and
maintaining the continuity of each company or its member, with the am of controlling
production and/or marketing of goods and/or services, which may result in monopolistic
practices and/or unfair business competition.

Part Seven
Oligopsony
Article 13

(1) Business actors shall be prohibited from entering into agreements with other business
actors with the aim of jointly controlling the purchase or acquisition of suppliesfor controlling
prices of goods and/or services on the market concerned, which may result in monopolistic
practices and/or unfair business competition.

(2) Business actors shall be reasonably suspected or deemed to be jointly controlling the
purchase or acquisition of supplies asintended in paragraph (1) of this Article if two or three
business actors or a group of business actors control over 75 (seventy-five percent) of the market
segment of a certain type of goods or services.

Part Eight
Vertical Integration

Article 14

Business actors shall be prohibited from entering into agreements with other business actors with
the intention of controlling the production of several goods which are products included in the
production chain of certain related goods and/or services where each product link is the end
product of the production process or of further processing, either in one direct link or indirect
link, which may potentially result in unfair business competition and/or harmful to society.
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Part Nine
Closed Agreements

Article 15

(1) Business actors shall be prohibited front entering into agreements with other business
actors, stipulating that the party receiving the goods and/or services shall only re-supply or not
re-supply the aforementioned goods and/or services to certain parties and/or at a certain place.

(2) Business actors shal be prohibited from entering into agreements with other parties
stipulating that the party receiving certain goods and/or services must bc prepared to buy other
goods and/or services of the supplying business actor.

(3) Business actors shall be prohibited from entering into agreements concerning prices or
certain price discounts for goods and/or services, stipulating that the business actor receiving
goods quid/or services from the supplying business actor:

a must be prepared to buy other goods and/or services from the applying business
actor; or
b. shall not buy), the same or similar goods and/or services from other business

actors, competitors of the supplying business actor.

Part Ten
Agreement With Foreign Parties

Article 16

Business actors shall be prohibited from entering into agreements with foreign parties setting
forth conditions that may result in monopolistic practices and/or unfair business Competition.

CHAPTER IV
PROHIBITED ACTIVITIES
Part One
Monopoly

Article 17
(1) Business actors shall be prohibited from controlling the production and/or marketing of
goods and/or services which may result in monopolistic practices and/or unfair business
competition.
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(2) Business actors may be reasonably suspected or deemed to control the production and/or
marketing of goods and/or services as intended in paragraph (1) of this article in the following
events:

(@) thereisno substitute available yet for the goods and/or services concerned: or

(b) causing other business actors to be unable to enter into business competition for the
same goods and/or services, or

(c) one business actor or a group of business actors controls over 50% (fifty per cent) of
the market segment of a certain type of goods or services.

Part Two
Monopsony

Article 18

(1) Business actors shall be prohibited from controlling the acquisition of supplies or from
acting as sole buyer of goods and/or services on the market concerned which may potentially
result in monopolistic practices and/or unfair business competition.

(2) Business actor shall be reasonably suspected of controlling the acquisition of supplies or
acting as sole buyer as intended in paragraph (1) of this article if a business actor controls over
50% (fifty per cent) of the market segment of a certain type of goods or services.

Part Three
Market Control
Article 19
Business actors shall be prohibited from engaging in one or more activities, either individually or

jointly with other business actors, which may result in monopolistic practices and/or unfair
business competition, in the following forms:

a refuse and/or impede certain other business actors in conducting the same
business activities on the market concerned; or

b. bar consumers or customers of their competitors from engaging in business
relationship with such of their competitors; or

C. limit the distribution and/or sales of goods and/or services on the market

concerned; or engage in discriminative practices towards certain business sectors.

Article 20

Business actors shall be prohibited from supplying goods and/or services by selling while
making aloss or by determining extremely low prices with the aim of eliminating or ruining the
business of their competitors on the market concerned which may potentially result in
monopolistic practices and/or unfair business competition.
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Article21

Business actors shall be prohibited from engaging in unfair practices in determining production
and other costs as part of the price component of goods and/or services which may potentially
result in unfair business competition.

Part Four
Conspiracy

Article 22

Business actors shall be prohibited from entering into conspiracies with other parties in order to
determine awardees of tenders which may potentially result in unfair business competition.

Article 23

Business actors shall be prohibited front conspiring with other parties for obtaining information
regarding the business activities of their competitors classified as company secret which may
potentially result in unfair business competition.

Article24

Business actors shall be prohibited from conspiring with other parties in order to impede the
production and/or marketing o f goods and/or services of their competitors with the aim of
causing the goods and/or services offers or supplied the market concerned become less, either in
guantity, quality or in timeliness required.

CHAPTER YV
DOMINANT POSITION
Part One
Generd

Article 25

(1) Business actors shall be prohibited from using dominant position either directly or
indirectly to:

a. determine the conditions of trading with the intention of preventing and/or barring
consumer from obtaining competition goods and/or services, both in terms of price
and quality; or

b. limiting markets and technology developments; or

c. bar other potentia business actor from entering the market concerned

(2) Business actors shall have a dominant position as intended in paragraph (1) of this article
in the following events:

a. if one business actor controls over 50% (fifty per cent) of the market segment of
certain type of goods or services; or
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b. if two or three business actors or a group of business actors control over 75%
(seventy-five percent) of the market segment of a certain type of goods or services.

Part Two
Multiple Positions

Article 26

A person concurrently holding the position as a member of the Board of Directors or as a
Commissioner of a company shall be prohibited from simultaneously holding position as a
member of the Board of Directors or commissioner in other companies, in the event that such
companies.

a are in the same market segment; or
b. have a strong bond in the field and/or type of business activities; or
C. are jointly), capable of controlling the market share of certain goods and/or

serviceswhich may potentialy result in monopolistic practices and/or unfair
business competition.

Part Three
Share Ownership

Article 27
Business actors shall be prohibited from owing majority shares in severa similar companies

conducting business activities in the same field on the same market, or establishing several
companies with the same business activities in the same market, if such ownership causes:

a one business actor or a group of business actors to control over 50% (fifty per
cent)of the market segment of certain type of goods or services,

b. two or three business actors or a group of business actors to control over 75
(seventy-five per cent) of the market segment of a certain type of goods or
services.

Part Four

Mergers, Consolidations and Acquisitions
Article 28

Q) Business actors shall be prohibited from conducting mergers or consolidations of
business entities resulting in monopolistic practices and/or unfair business competition.

(2 Business actors shall be prohibited Pro m conducting the acquisition of shares in other
companies if such action may result in monopolistic practices and/or unfair business
competition.
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©)] Further provision regarding the prohibition of mergers or consolidations of business
entities as intended in paragraph (1) of this article and provisions concerning the
acquisition of shares in companies as intended in paragraph (2) of this article shall be set
forth in agovernment regulation.

Article 29

(1) The committee must bc notified of mergers or consolidations of business entities, or
acquisition of shares as intended in Article 28 resulting in the assets value and/or selling price
thereof exceeding a certain amount, by no later than 30 (thirty) days from the date of such
merger, consolidation or acquisition.

(2 Provisions regarding the determination of assets value and/or the selling price as well as
the procedure for giving notice as intended in paragraph (1) of this article shall be stipulated in a
government regul ation.

CHAPTER V1
BUSINESS COMPETITION SUPERVISORY COMMITTEE
Part One
Status

Article 30

(1) For the supervision of the implementation of this law, a Business Competition Supervisory
Committee shall be formed, hereinafter referred to as the Committee.

(2) The Committee shall be an independent institution free from the Government's and other
parties' influence and authority.

(3 The Committee shall be responsible to the President.

Part Two
Membership

Article 31
(1) The Committee shall consist of a Chairperson acting concurrently as member, and of not
less than 7 (seven) members

(2) Members of the Committee shall be appointed and dismissed by the President upon the
approval of the People's Legidative Assembly.

(3) The Members of the Committee shall be appointed for a term of office of 5 (five) and they
shall be eligible for reappointment for 1 (one) subsequent term of office.
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(4) If due to the expiration of the term of office a vacancy occurs in the Committee's
membership, the term of office of members may be extended until new members are appointed.

Article 32
Requirements for membership in the Committee shall be as follows:

a citizens of the Republic of Indonesia, at least 30 (thirty) years of age and not
older than 60 (sixty) years at the time of appointment.

Loyal to Pancasilaand the 1945 Constitution;

Believersin the devout to The Almighty God;

Honest, fair and having good conduct;

Residing with the territory of the Republic of Indonesia;

Experienced in the field of business or possessing knowledge and expertise in
thefield of law and/or economics.

Has never been imposed a criminal penalty;

Has never been declared bankrupt by a court of justice; and

I Is not affiliated with a certain business entity.

~oQo0oT

=g

Article 33
Membership in the Committee shall terminate due to the following reasons:

demise; or

resignation upon own request; or

residing outside the territory of the State of the Republic of Indonesia; or
continuous physical or mental illness; or

expiration of term of membership in the committee; o r

dismissal.

-0 Q0T

Article34

(1) The formation of Committee and its organisational structure, duties and functions shall be
stipulated by a Presidential decree.

(2) For the uninterrupted implementation of its duties, the Committee shall be assisted by a
Secretariat.

(3) The Committee may form aworking group.

(4) Provisions regarding the organisational structure, duties and functions of the secretariat
and working Group shall be further regulated by a decision of the Committee.
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Part Three
Duties

The duties of the Committee shall include the following:

a

e.

f.

Evaluate agreements that may potentially result in monopolistic practices and/or
unfair business competition as set forth in Article 4 up to and including Articles
16;

Evaluate business activities and/or actions of business actors which may
potentialy result in monopolistic practices and/or unfair business competition as
stipulated in Article 17 up to and including Article 24;

Evauate the existence of misuse of dominant position which may potentially
result in monopolistic practices and/or unfair business competition set forth in
Article 25 up to and including Article 28;

Undertake actions in accordance with the authority of the Committee as set forth
in Article 36;

Provide advice and opinion concerning Government policies related to
monopolistic practices and/or publications related to this law;

Prepare guidelines and/or publications related to this law;

Submit periodic reports on the results of the Committee’ s work to the President and the People’s
Legidative Assembly (DPR).

Part Four
Authority

Article 36

The Committee’ s authority shall include the following;

—h

receive reports from the public and/or business actors regarding allegations of
the existence of monopolistic practices and/or unfair business competition;
conduct research concerning, the possibility of the existence of business activities
and/or actions of business actors which may result in monopolistic practices
and/or unfair business competition;

Conduct investigation and/or inspection in allegations of cases of monopolistic
practices and/or unfair business competition reported by the public or by business
actors or discovered by the Committee as aresult of its research;

Make conclusion regarding the results of its investigation and/or inspection as to
whether or not there are any monopolistic practices and/or unfair business
competition;

summon business actors suspected of having violated the provisions of this law;
summon and invite witnesses, expert witnesses and any person deemed to have
knowledge of violations of the provisions of this law;

seek the assistance of investigator to invite business actors, witnesses, expert
witnesses or any person as intended in Letters e and f of this article, who are not
prepared to appear upon the Committee’ s invitation;
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h. reguest the statement of Government institutions related to the investigation
and/or hearing of business actors in violation of the provisions of this law;

i obtain, examine and/or evaluate letters, documents or other instruments of
evidence for investigation and/or hearing;

B determine and stipul ate the existence or non-existence of losses on part of
business actors or society;
K. announce the Committee's decision to business actors suspected of having

engaged in monopoly practices and/or unfair business competition;
l. impose administrative sanctions on business actors violating the provisions of
thislaw.

Part Five
Funding

Article 37

The expenses related to the performance of the duties of the Committee shall be charged to the
State Revenues and Expenditures Budget and/or other sources permissible by virtue of the
applicable laws and, regulations.

CHAPTER VII
DISPUTE SETTLEMENT PROCEDURE

Article 38

(1) Any person having L knowledge of the occurrence of or reasonably suspecting that a
violation of ibis law has occurred, he can report it in writing to the Committee with a clear
statement concerning the occurrence of violation, attaching the identity of the reporting, party.

(2) The party suffering losses as aresult of violations of this law may file awritten report to
the Committee with a complete and clear statement regarding the occurrence of violation and
losses inflicted, attaching the identity of the reporting party.

(3) Theidentity of the reporting party intended in paragraph (1) of this article must be kept
confidential by the Committee.

(4) The reporting procedure as intended in paragraph (1) and paragraph (2) of this article shall
be further stipulated by the Committee.

Article 39

(1) Based on the report as intended in Article 38 paragraph (1) and paragraph (2),the
Committee shall be obligated to conduct a preliminary investigation, and within 30 (thirty) days
after receiving the report concerned, the Committee shall be obligated to determine whether or
not further investigation is required.
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(2 In further investigation the Committee shall be obligated to investigate the business
actors against whom the report was submitted.

3 The Committee shall bc obligated to keep confidential the information obtained from
business actors classified as company secret.

4) If deemed necessary, the Committee may hear the testimony of witnesses, expert
witnesses, and/or other parties.

In conducting activities as intended in paragraph (2) and paragraph (4) of this article, members
of the Committee shall be provided with awarrant.

Article 40

(1) The Committee may conduct investigation of business actorsif thereis an alegation of the
occurrence of violation of thislaw even though no report isfiled.

(2) Investigation as intended in paragraph (1) of this article shall be conducted in compliance
with the procedure stipulated in Article 3 9.

Article 4l

(@h)] Business actors and/or other parties examined shall be required to submit
instruments of evidence required in the investigation and/or hearing.

2 Business actors shall be prohibited front refusing to be heard, from refusing to
provide information required for investigation and/or hearing, or from impeding the investigation
and/or hearing process.

(3 Violations of the provisions of paragraph (2) of this article shall be submitted by the
Committee to the investigator for conducting investigation in accordance with the prevailing
provisions.

Article 42

Instruments of evidence in the investigation by the Committee shall be in the form of:

witness testimonies

experts testimonies

letters and/or documents
information

statement by business actors

CapoTe

Article 43

Q) The Committee shall be obligated to complete follow-up it) investigation within
60 (sixty) days from the time a follow-up investigation is conducted as intended in Article 3 9

paragraph (1).
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(2 If required, the time frame for follow-u p investigation as intended in paragraph
(1) of this article may be extended by not more than 30 (thirty) days.
3 The Committee shall bc obligated to determine whether or not a violation of this

law occurred within 30 (thirty) days front the competition of the follow-up investigation as
intended in paragraph (1) or paragraph (2) of thisarticle.

4 The decision of the Committee as intended in paragraph (3) of this article trust be
read out in a hearing open to the public and the business actor concerned must be notified forth
with thereof.

Article 44

Q) Within 30 (thirty) days from the time business actor concerned receives notice about
the Committee's decision as intended in Article 43 paragraph (4), the business actor concerned
shall be obligated to implement such decision and to submit an implementation report to the
Committee.

2 Business actors may appeal to the District Court by no later than 14 (fourteen) clays
after receive notification of the aforementioned decision.

3) Business actors not appealing within the time frame as intended in paragraph (2) of
this article shall be deemed to have accepted the Committee's decision.

4) In the event that the provisions of paragraph (1) and paragraph (2) of this article are
not implemented by the business actor concerned, the Committee shall submit such decision to
the investigator for conducting investigation in accordance with the provisions of prevailing
laws and regulations.

(5) Decisions of the Committee as intended in Article 4 3 paragraph (4) shall serve as
initial evidence sufficient for investigators to conduct investigation.

Article 45
(@H)] The District Court concerned must examine appeals by business actors as

intended in Article 44 paragraph (2) within 14 (fourteen) days from the time the filing of such
appeal isreceived.

(2 The District Court must make a decision within 30 (thirty) days from the
commencement of the hearing of the aforementioned appeal .

3 The party filing an appeal in respect of the decision of the District Court as
intended in paragraph (2) of this article, may appeal to the Supreme Court of the Republic of
Indonesiawithin 14 (fourteen) days.



TD/B/COM.2/CLP/25

pagina 38
4) The Supreme Court must make a decision within 30 (thirty) days from the time
the appeal is received.
Article 46
Q) In the event that there are no appedls, the decision of the Committee as intended

in Article 43 paragraph (3) shall have permanent legal force.

2 The executive enforcement of the decision of the Committee as intended in
paragraph (1) of thisarticle shall be requested of the District Court

CHAPTER VIII
SANCTIONS

Part One
Administrative Measures

Article 47

Q) The Committee shall be authorised to impose sanctions in the form of
administrative measures against business actors violating the provisions of thislaw.

(2 Administrative measures as intended in paragraph (1) of this article may be in the
following forms:

a stipulations of declaring agreements intended in Article 4 up to and
including Article 13, Article 15 and Article 16 as null and void; and/or

b. ordering business actors to stop vertical integration as referred to in
Article 14; and/or

C. ordering business actors to stop activities proven to have been causing
monopolistic practices and/or unfair business competition and/or being harmful to
society; and/or

d. ordering business actors to stop the misuse of dominant position; and/or

e determine the cancellation of mergers or consolidations of business
entities and acquisition of shares as intended in Article 28; and/or

f. stipulation of compensation payment; and/or imposition of a minimum

fine of Rp.1,000,000,000, (Rupiah one billion) and a maximum fine of Rp.
25,000,000,000, (Rupiah twenty-five billion).
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Part Two
Basic Crimina Sanctions

Article 48

(1) Violations of the provisions of Article 4, Article 9 up to and including Article |4, Article 1
G up to and including Article 19, Article 25, Article 27, and Article 28 of this law shal be
subject to the criminal sanction of afine of minimum Rp. 25,000,0 00,.000,- (Rupiah twenty-five
billion) and maximum Rp. 100,000,000,000.- (Rupiah one hundred billion), or the criminal
sanction of imprisonment as a replacement of fine for no longer than 6 (six) months.

(2) Violations of the provisions of Article 5 ullto and including Article 8, Article 15,
Article 20 up to and including Article 24, and Article 26 of this law shall be
subject to the criminal sanction of afine of minimum Rp. 5,000,000.000, (Rupiah five billion) or
Rp. 25,000,000,000,- (Rupiah twenty-five billion) or a crimina sanction of imprisonment as
replacement of fine for no longer than 5 (five) months.

(3) Violation of the provisions of Article 4l of this law shall be subject to a fine of minimum
Rp, 1,000,000,000.- (Rupiah one billion) and maximum Rp.5,000,000,000,- (Rupiah five
billion) or the criminal sanction of imprisonment as replacement of the fine no longer
than 3 (three) months.

Part Three
Additional Criminal Sanctions

Article 49

In compliance with the provisions of Article 10 of the Criminal Code, in addition to the sanctions
set forth in Article 48 additional criminal sanctions may be imposed in the following of:

a revocation of business license; or

b. prohibiting business actors proven to have violated this law from filling the
positions of director or commissioner for at least 2 (two) years and for no longer
than 5 (five) years, or ordering to stop certain activities or actions resulting in
losses to other parties.

CHAPTER IX
MISCELLANEOUS PROVISIONS
Article 50
Not included in the provision of thislaw shall be as follows:
a actions and or agreements intended to implement applicable laws and regulations;
or
b. agreements related to intellectual property rights, such as licenses, patents,

trademarks, copyrights, industrial product design, integrated electronic circuits, and trade
secrets as well as agreements related to franchise; or
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C. agreements for the stipulation of technical standards of goods and/or services
which do not inhibit, and/or impede competition; or
d. agency agreements which do not stipulate the re-supply of goods and/or services
at apricelevel lower than the contracted price; or
e. cooperation agreements in the field of research for the upgrading and
improvement of the living standard of society at large; or
f. international agreements ratified by the Government of the Republic of Indonesia;
or
g. export oriented agreements and/or actions not disrupting domestic needs and/or
supplies; or
h. business actors of the small-scale; or

I activities of co-operatives aimed specifically at serving their members.
Article 51

Monopoly and/or concentration of activities related to the production and/or marketing of goods
and/or services affecting the livelihood of society at large and branches of production of strategic
nature to the state shall be stipulated in a law and shall be implemented by State-Owned
Enterprises and/or institutions formed or appointed by the Government.

CHAPTER X
TRANSITIONAL PROVISIONS

Article 52
(@H)] As from the effectiveness of this law, all laws and regulations stipulating or
related to monopolistic practices and/or business competition shall be declared as remaining in
effect in so far as not contradictory or not superseded by new ones by virtue of this law.
(2) Business actors having entered into agreement and/or conducting activities and/or
undertaking actions not complying with the provisions of this law shall be given 6 (six) months

from this law's coming into effect to make adjustments.

CHAPTER XI
CLOSING PROVISIONS

Article 53
This law shall become effective within 1 (one) year as from its promulgation.
Stipulated in Jakarta



TD/B/COM.2/CLP/25
pagina 41

THE PRESIDENT OF THEE REPUBLIC OF INDONESIA BACHARUDDIN JUSUF
HABIBIE

Promulgated in Jakarta
STATE MINISTER SECRETARY OF STATE OF THE REPUBLIC OF INDONESIA

AKBAR TANDJUNG
STATE GAZETTE OF THE REPUBLIC OF INDONESIA YEAR .............. NUMBER.....
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THE PEOPLE'S LEGISLATIVE ASSEMBLY OF
THE REPUBLIC OF INDONESIA

ELUCIDATION ON
THE LAW OF THE REPUBLIC OF INDONESIA
CONCERNING THE PROHIBITION OF MONOPOLISTIC
PRACTICES AND UNFAIR BUSINESS COMPETITION

GENERAL

Economic development in the First Long Term Development has resulted in much
progress, among other things with the improvement of social welfare. The aforementioned
progress achieved in development has been supported by development policies in various fields
including policies in the field of economy as set forth in the General State Policy and Five Y ear
Development Plan, aswell asin various other economic policies.

Despite the substantial progress achieved in the First Long Term Development, reflected
in high economic growth. Many challenges or issues still remain, parallel to globalization trends
in the economy and the dynamics and development of private businesses since the early 1990s.

The business opportunities created during the last three decades have in fact not enabled
al levels of society to participate in development in various economic sectors. The development
of the private sector during the above mentioned period has on the one hand been marked by
various forms of inadequate Government policies leading to market distortion. On the other
hand, the development of the private sector has in fact been mainly the result of unfair business
competition conditions.

The above described phenomenon has developed and has been supported by the
relationship between decision makers and business actors, either directly or indirectly, leading to
the further deterioration of the situation. The implementation of national economy has not quite
adhered to the mandate of Article 33 or the 1945 Constitution, and has shown a very
monopolistic tendency.

Businessmen close to the elite of power has obtained extreme facilities resulting in the
creation of social gap. The emergence of conglomerates and a group of strong businessmen not
supported by the spirit of real entrepreneurship has been one of the factors which caused the
economic capacity to become extremely vulnerable and un-competitive:

The above situation and condition has caused us to have to study and rearrange business
activities in Indonesia, so that businesses can grow and develop in a fair and appropriate way,
leading to the creation of a fair business competition climate, and in order to avoid the
concentration of economic power around one certain person or group, among other things in the
form of monopolistic practices and unfair business competition harmful to society, which are
contradictory to the ideals of socia justice.

Therefore, it is necessary to ipulate the Law Concerning the Prohibition of
Monopolistic Practices and Unfair Business Competition intended for the enforcement of



TD/B/COM.2/CLP/25
pagina 43

provisions of law and providing equal protection for every business actor in an effort to create
fair business competition.

This law provides guarantee of legal certainty for stimulating further a rapid economic
development in an effort to improve social welfare, as well in implementation of the spirit and
intentions of the 1945 Constitution.

For an effective implementation of this law and implementing regulations thereof in
accordance with its principles and objectives, it is necessary to form a Business Competition
Supervisory Committee, i.e. an independent institution free front the influence of the.
Government and other parties, having the authority to conduct supervision of business
competition and, to impose sanctions. Such sanctions shall be in the form of administrative
measures, whereas criminal sanctions shall be under the authority of the court of justice.

In general, the substance of the Law Concerning the Prohibition of Monopolistic
Practices and Unfair Business Competition consists of 6 (six) regulatory parts such as:

prohibited agreements:

prohibited actions:

dominant position:

Business Competition Supervisory Committee:
Law enforcement

Miscellaneous provisions

SEE NN

This law has been drawn up based on the principles of Pancasila (State Philosophy) and
the 1945 Constitution, and it has been based on economic democracy with due observance of
equilibrium between the interests of business actors and public interest with the aim of: safe
guarding public interest and protecting consumers; develop a conducive business climate
through the creation of fair business competition, and ensure certainty in equal business
opportunity for every person; preventing monopolistic practices and/or unfair business
competition .created by business actors; and creating effectiveness and efficiency in business
activities in the context of improving the efficiency of national economy as one of the efforts
for improving social welfare.

ARTICLE BY ARTICLE

Article1
Self-explanatory
Article 2
Self-explanatory
Article3
Self-explanatory
Article4
Self-explanatory
Article5
Self-explanatory
Article 6
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Self-explanatory

Article7
Self-explanatory

Article 8
Self-explanatory

Article9
Agreements may be vertical or horizontal in nature. These agreements are prohibited
because business actors eliminate or reduce competition by dividing the market or
market allocation. Marketing territory may mean the territory of the state of the
Republic of Indonesia, for example regency, province, or other regional territory.
Dividing marketing territory or market allocation means dividing territory in order to
obtain or supply goods, services, or goods and services, determining parties front which
goods, services, goods and services may be obtained or supplied.

Article 10
Self-explanatory.

Article 11
Self-explanatory.

Article 12
Self-explanatory.

Article 13
Self-explanatory.

Article 14
Referred to as controlling the production of a number of products being part of a
production series which can be referred to as vertical integration shall be the control of a
production process series of certain goods upstream to downstream or a process
continuing for certain services by certain business actors. Even though vertical
integration practices can result in low priced goods and services, these can cause unfair
business co m petition which are harmful to economic cells in society. Such practices
are prohibited in so far as they cause unfair business competition and or are harmful to
society.

Article 15
Paragraph (1)
Supplying means making supplies available, either in the form of goods or services in
the context of trading, lease, |ease purchase and leasing activities.

Paragraph (2)
Self-explanatory.
Paragraph (3)
Letter a
Self-explanatory.
Letter b
Article 16
Self-explanatory.
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Article 17
Paragraph (1)
Self-explanatory.
Paragraph (2)
Letter a
Self-explanatory.
Letter b
Referred to as other business actors are business actors possessing significant
competitive capacity in the market concerned..
Letter c
Self-explanatory.
Article 19
Letter a
Rejecting or impeding certain business actors may not be done unreasonably or for
non-economic reasons, for example due to difference in ethnic group, race, socia status,
and others.
Self —explanatory

Letter b
Self-explanatory.
Letter c
Self-explanatory.
Letter d
Self-explanatory.
Article 20
Self-explanatory.
Article 21
Unfair practices in determining production and other costs shall be violation of the
prevailing laws and regulations for obtaining production factors lower than the actual.
Article 22
Tenders shall be bids submitted to contract certain work, for the procurement of goods,
or the provisions of services.
Article 23
Self-explanatory.
Article 24
Self-explanatory.
Article 25
Self-explanatory.

Article 26
Letter a
Self-explanatory.
Letter b
Companies shall be closely related if such companies support each other or are directly
related in the production, marketing, or production and marketing process.
Letter c
Self-explanatory.
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Article 27
Self-explanatory.

Article 28
Paragraph (1)
Business entities shall be companies or forms of business, either incorporated as lega
entities (e.g. limited liability companies) or not incorporated as legal entities, engaging
in a type of business of permanent and continuous nature, with the aim of generating
profits.

Paragraph (2)
Self-explanatory.
Paragraph (3)
Self-explanatory.
Article 29
Self-explanatory.
Article 30
Self-explanatory.
Article 31
Paragraph (1)
The Chairperson and the Deputy Chairperson of the Committee shall be elected from
among and by Members of the Committee.

Paragraph (2)
Self-explanatory.
Paragraph (3)
Self-explanatory.

Paragraph (4)
Extension of the term of membership in the Committee in order to avoid vacancy may
not exceed 1 (one) year.

Article 32
Letter a
Self-explanatory.
Letter b
Self-explanatory.
Letter c
Self-explanatory.
Letter d
Self-explanatory.
Letter e
Self-explanatory.
Letter f
Self-explanatory.
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Letter g
Not having been imposed with a criminal penalty means not having been imposed with
acriminal penalty dueto acapital criminal act or due to violation of moral.
Letter h
Self-explanatory.
Letter |
Not affiliated with a business entity means that as from the time the person concerned
becomes member of the Committee, such person has not acted as:
Member of the Board of Commissioners or supervisors, or of the board of directors of a
company.
Member of management or inspection body of a co-operative;
Party providing services to a company, such as consultant, public accountant and
appraiser.
Majority shareholder in a company.
Article 33
Letter a
Self-explanatory.
Letter b
Self-explanatory.
Letter c
Self-explanatory.
Letter d
To be stated in the form of a statement by an authorised physician.
Letter e
Self-explanatory.
Letter f
Terminated, among other things, for the reason of no longer meeting requirements for
committee membership as intended in Article 32.
Article 34
Paragraph (1)
Self-explanatory.
Paragraph (2)
Secretariat shall be the organisational unit supporting or assisting the Committee in the
implementation of its duties.
Paragraph (3)
Working unit shall be a professional team appointed by the Committee to assist in the
implementation of certain tasks at a certain time.
Paragraph (4)
Self-explanatory.
Article 35
Self-explanatory.
Article 36
Self-explanatory.
Letter a
Self-explanatory.
Letter b
Self-explanatory.
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Letter c
Self-explanatory.
Letter d
Self-explanatory.
Letter e
Self-explanatory.
Letter
Self-explanatory.
Letter g
Investigator shall be investigator asintended in Law Number 8 Y ear 1981.
Letter h
Self-explanatory.
Letter |
Self-explanatory.
Letter
Self-explanatory.
Letter k
Self-explanatory.
Letter |
Self-explanatory.
Article 37
In principle the State is responsible for the operational implementation of the
Committee's duties by providing support in the form of funding through the State
Revenues and Expenditures Budget. However, bearing in mind the broad and various
scope and field of the Committee's duties, the Committee may obtain funds from other
sources not contradictory to the prevailing laws and regulations, which are not binding
in nature and shall not have an impact on the Committee's independence.

Article 38
Self-explanatory

Article 39
Self-explanatory

Article 40
Self-explanatory

Article 41
Paragraph (1)
Self-explanatory.
Paragraph (2)
Self-explanatory:

Paragraph.(3)
Submitted by the Committee to the investigators for investigation shall not only be
criminal acts or actions as intended in paragraph (2) of this article, but also principal
cases under investigation and caring by the Committee.

Article 42
Self-explanatory
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Article 43
Paragraph (1)
Self-explanatory
Paragraph (2)
Self-explanatory
Paragraph (3)
The Committee's decision making as intended in paragraph (3) of this Article shall be
conducted in a Council meeting consisting of at least 3 (three) Committee members.
Paragraph (4)
Referred to as notification shall be forwarding an excerpt from the Committee's
decision to the business actor concerned.
Article 44
Paragraph (1)
30 (thirty) days as from the receipt of the excerpt from the Committee's decision by the
business actor concerned or hislocal proxy.
Paragraph (2)
Self-explanatory
Paragraph (3)
Self-explanatory
Paragraph (4)
Self-explanatory.
Paragraph (5)
Self-explanatory
Article 45
Self-explanatory
Article 46
Self-explanatory.
Paragraph (1)
Self-explanatory
Paragraph (2)
Letter a
Self-explanatory
Letter b
Stopping vertical integration shall be, among other things by cancelling the agreement,
transferring a party of the company to another business sector, or changing the form of
production series.
Letter ¢
The termination of certain activities or actions shall be ordered, and not be the entire
business activities of the business actor concerned.
Letter d
Self-explanatory
Letter e
Self-explanatory
Letter f
Indemnity shall be granted to the business actor concerned and to other parties having
suffered aloss.
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Letter g
Self-explanatory
Article 48
Self-explanatory
Article 49
Self-explanatory
Article 50
Letter a
Self-explanatory.
Letter b
Self-explanatory
Letter c
Self-explanatory
Letter d
Self-explanatory
Letter e
Self-explanatory.
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Annex 1|
NEW ZEALAND

The analysis below of the Commerce Act 1986 and the Fair Trading Act 1986, as well as texts
of these acts and of appropriate amendments acts are available at the Internet website
http://www.knowledge-basket.co.nz.

Commer ce Act 1986 005
Commenced: 1 May 1986

ANALYSIS

Anaysis

Title

1 Short Title and commencement

2 Interpretation

3 Certain terms defined in relation to competition

4 Application of Act to conduct outside New Zealand

5 Application of Act to the Crown

6 Application of Act to Crown corporations

7 Law relating to restraint of trade and breaches of confidence not affected

| The Commer ce Commission

8 Establishment of Commission

9 Membership of Commission

10 Terms and conditions of appointment

11 Associate members

12 Deputy Chairman and acting Deputy Chairman

13 Termination of appointment of members

14 Disclosure of financial interests

15 Meetings of Commission

16 Chairman may direct Commission to it in Divisions

17 Assent to determination

18 Officers of Commission

19 Money to be appropriated by Parliament for purposes of this Act
20 Funds of Commission

21 Bank accounts

22 Accounts and audit

23 Investment of money

24 Exemption from income tax

25 Functions of Commission in relation to dissemination of information
26 Commission to have regard to economic policies of Government
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