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INTRODUCTION-*

The am of this paper is to compare, contrast and evauate progress in the
development and implementation of nationd sysems for protection of traditiond
knowledge. It is hoped that in doing so developing countries will have a clearer
picture of related deveopments taking place in other parts of the world. This may
help them to identify procedures, principles and provisons they may wish to adopt,
and perhgps dso to anticipate posshble pitfals to be avoided. Given the necessity of
defining the subject matter of the protection system, this paper begins by investigating
and reviewing some of the key terms and concepts relevant to TK. The paper does not
take for granted that protection of TK is so important as to require no judtification.
Conseguently, it reviews some commonly mentioned reasons why governments might
condder protection of TK to be an important priority. After this the paper sets out the
whole range of possble lega and policy approaches to the development of nationd
sysems. Following this, three of the most sgnificant nationd systems are presented:
those of the Philippines, Costa Rica and Peru.

l. WHAT ISTRADITIONAL KNOWLEDGE?

There is no officid or agreed definition of traditiond knowledge. The Convention on
Biologicd Diverdty avoids a definition atogether, adopting the long-winded phrase
“knowledge, innovetions and practices of indigenous and locd communities
embodying traditiond lifestyles’. The CBD dso refers to “indigenous and traditiona
technologies’. Given that the nationa efforts to protect TK presented in this paper are
inspired by the CBD and focus on biodiversty-rdated TK (usudly referred to in the
academic literature as traditional ecologicad knowledge), this paper begins by
andysing the convention’ s terminology.

Use of the word “innovations’ in the CBD indicates an acceptance among the date
paties that TK can be just as novel and inventive as any other kind of ‘nort
traditiond’ knowledge. The word “practices’ on the other hand suggests repeated
techniques and procedures that may be longer-esablished, but gill dynamic and
adaptive and equaly deserving of protection. As with “innovations’, use of the word
“technologies’ implies that patents would be the appropriate form of protection (even
though this is unlikely to be the case). Another implication is tha moddities for ther
transfer shoud be based on mutudly agreed terms as with any other technologies that
may have wider gpplication.

John Mugabe of the African Centre for Technology Studies (Mugabe 1999) seeks to
cdaify matters by drawing a diginction between traditiond knowledge and
indigenous knowledge according to the identity of the holders. While TK holders
have “an unwritten corpus of long-standing customs, beliefs, rituds and practices that
have been handed down from previous generations’, they do not, unlike indigenous
knowledge holders, “necessarily have clam of prior territorid occupancy to the
current habitat”. In other words, IK is a subset of TK which is no different except that
the holders ae indigenous peoples rather than nonrindigenous communities
embodying treditiona lifestyles. In other words the diginction is being drawn not on

1| am grateful to Florence Labrergere for her helpful comments on an earlier draft.



the basis that IK and TK are digdtinct but that 1K holders have wider politica dams
than TK holders. While it is important to respect the clams of ‘indigenous peoples as
recognised in the International Labour Organization Convention 169, this does not
help usto understand what traditional knowledge actudly is.

The CBD cdlearly takes no postion concerning whether the knowledge of “indigenous
and locd communities embodying traditiord lifedyles’ is any different from the
knowledge of the professond scientist. However, academics have looked into and
debated this issue. Specificdly, the debate revolves around two questions. Firdt, if
traditiond knowledge is adaptive and dynamic - as most anthropologiss agree it is -
in what way is it different from ‘non-traditional’ knowledge? Second, is science by
definition Western, or can “knowledge conducted on objective principles involving
the sysematised observation of and experiment with phenomena’? exigt in dl
societies, even the most isolated ones?

A growing number of researchers sympathetic to indigenous peoples and loca
communities argue that they do indeed practice science, but even these researchers
tend to condder traditiond knowledge to be different from Western science in a
number of quite fundamental respects. A frequently stated distinction is that Western
stience - or pehaps better sad, the Western scientific tradition since the
Enlightenment - is reductionist, while treditional (scientific) knowledge tends to be
holigic. Often, this dichotomy is propounded by those who advocate more of the
later and less of the former in solving environmental problems, especidly
biodiversty eroson and the alegedly unsugtaindble nature of modern industridised
agricultur sysems.  The didinction has been dismisssd by a number of
commentators, among whom is the U.S-based academic Arun Agrawd, who argues
that:

the attempt to creaste two categories of knowledge - indigenousftraditiond vs.
Western/scientific - ultimately rests on the posshbility that a smdl and finite
number of chaacteridics can define the dements contained within the
categories. But the attempt fals on each of the three counts subgtantive,
methodologica and contextual (1995).

Deeper discusson of these definitiond and conceptud controversies lies beyond the
scope of this paper. But the important lesson here is that legidative approaches must
be based on a clear definition of the subject matter for protection, just as intdlectud
property rights like patents only provide protection for inventions, and copyrights
protect artistic and literary works, etc. Idedly the protectable subject matter should be
defined in close consultation with the purported beneficiaries. Also, the broader the
definition of TK the more the rights provided should be limited in some way or
another. If only specific categories are defined, it seems reasonable for leves of
protection to be stronger than if TK in its broadest sense is to be protected. But above
dl, the sysem should be fully consgent with customary norms. So for example,
sacred knowledge that communities consder to be secret and indiendble for dl time
should not be given a time limit. On the other hand, to treat al conceivable categories

2 Definition of science in The Concise Oxford Dictionary, eighth ed. (1990) Oxford, Oxford University
Press.



of TK as deserving strong and/or permanent protection is unreasonable and would
amost certainly go beyond what customary law indicates anyway.*

1.  WHY PROTECT TK?

Apat from tregties and emerging internationd norms which imply both legd and
mora imperatives for protecting traditional knowledge, there are a number of reasons
why developing countries may fed motivated to protect TK. These are set out below:*

A. Toimprovetheliveihoods of TK holdersand communities

TK is vaduable firg and foremost to indigenous and locd communities who depend
upon TK for ther livdihoods and well-being, as wdl as for enabling them to
sugtainably manage and exploit their locd ecosysems such as through sustainable
low-input agricuture. According to the World Hedth Organization, up to 80 per cent
of the world's population depends on traditiond medicine for its primay hedth
needs. For those comprisng the poorest segments of developing country societies,
traditiona knowledge is indispensable for surviva (UNCTAD 2000).

TK is incressngly accepted as an important source of useful information in the
achievement of sudtainable development and poverty dleviation.  Until the 1970s,
development planning and conservation policies were usualy based on very negdive
assumptions about traditiond rurd societies. Poor rurd dwelers were generdly
assumed to be backward and inimical to change, and ther livelihood practices, such
as shifting cultivation, were thought to be a best inefficient and unproductive and at
worst environmentaly destructive. More enlightened attitudes toward the knowledge,
skills, and subsgence practices of rurd communities in  developing countries
emerged in the 1970s, according to Adams (1990), “as part of a libera and populist
reection agang the unsuccessful technologicd triumphdism of rurd development
practice’. These dtitudes have become incressngly manstream in academia and
among international  development and consarvation agencies. Many multilateral and
bilatera donor agencies, including the World Bank; United Nations agencies such as
the FAO, UNESCO, and UNEP, and severd of the Internationa Agriculturd
Research Centres now recognise and actively promote the role of traditiona
knowledge in sustainable rural development programmes (Warren 1995).

It gppears then that protecting TK would help locd people to maintain livelihood
security and  physcd  wdl-being  while providing opportunities for economic
development. However, a a time when TK is enjoying a measure of manstream
acceptance it has not had before, human cultural diversity is eroding at an accelerating
rale as the world deadily becomes more biologicdly and culturdly uniform.
According to the ITUCN Inter-Commission Task Force on Indigenous Peoples (1997),
“cultures are dying out faster than the peoples associated with them. It has been
edimated that haf the world's languages — the storehouses of peoples intellectud

3 Thisis not to deny the right of communities to veto bioprospecting and transfer of their knowledge.
But states do not normally grant knowledge holders with absolute ownership rights over all categories
of their knowledge, and such ‘knowledge mercantilism’ is certainly inadvisable. It should be noted that
indigenous communities are not precluded from using and adapting knowledge from outside.

* Some of the text below is derived from Dutfield 1999, 2000a; UNCTAD 2000.



heritages and the framework for their unique understandings of life — will disappear
within a century”. According to the Task Force, the man threats include genocide,
uncontrolled  frontier aggresson, military intimidation, extenson of government
control, unjust land polices culturd modification policies, and  ingppropriate
conservation management.  This suggests that measures to protect TK and the rights
of TK holders and their communities need to be implemented with some urgency.

B. To benefit national economies

TK benefits national economies and has the potential to benefit them dill further.
Such TK-based products as handicrafts, medicina plants, agriculturd products, and
nonwood forest products (NWFPs) are traded in both domestic and international
markets and can provide subgtantiad benefits for exporter countries. For example,
some 150 NWFPs ae traded internationdly in dgnificant quantiies (UNCTAD
2000). The tota vdue of the world NWFP trade is of the order of US$ 11 hillion
(FAO 1995).

TK is dso used as an input into modern indudstries such as pharmaceuticas,
cosmetics, agriculture, digtary supplements, indudtrid enzymes, biopedticides, and
persond care. In most cases, virtudly dl the value added is captured by firms based
in developed countries who can haness advanced scientific, technologicd and
marketing capabilities. This dtuation needs to be addressed so that the developing
countries can capture much more of the vaue added. However, one should not
overesimate the indudtrid demand for in situ genetic resources and associated TK.
While enhanced ahilities to screen huge quantities of natural products and andyse and
manipulate ther DNA dructures might suggest that bioprospecting will become more
popular, it seems more likely that advances in biotechnology and new drug discovery
approaches based for example on combinatorid chemistry and human genomics will
in the long term reduce indudrid interest in naturd product research for food,
agriculture and hedth, as well as associated TK. On the other hand, concerns about
food safety and other unknown sde effects of DNA-modified products may promote
interest in naurd product research, especidly in organic agricultura products
(UNCTAD 2000).

Attempts have been made to edimate the contribution of TK, particulaly
biodiversty-rdated TK, to modern industry and agriculture. For pharmaceuticds, the
edimated market vaue of plant-based medicines sold in OECD countries in 1985 was
USS$ 43 hillion (Principe 1989). That many of these would have used TK leads in ther
product development is borne out by biochemist Norman Farnsworth’'s (1988)
edimation that of the 119 plant-based compounds used in medicine worldwide, 74 per
cent had the same or related uses as the medicind plants from which they were
deived. It is paticulaly difficult to edimae the contribution of traditiond crop
varieties (landraces) to the globa economy. However, a study on the use and vaue of
landraces for rice breeding in India (Evenson 1996) edtimated that rice landraces
acquired from India and overseas contributed 5.6 per cent, or US$ 75 million, to
Indids rice yidds. Assuming that landraces contribute equdly to other countries
where rice is cultivated, the globa vaue added to rice yields by use of landraces can
be estimated at US $400 million per year.



But estimaing the full vdue of TK in mongay tems is difficult if not impossble
Firg, TK is often an essentid component in the development of other products.
Second, as many and possibly most TK-derived products never enter modern markets,
they are excuded from sectoral or GNP indices. However, if those who depend on
TK-derived products were deprived of them, the cost of replacing them through
purchases of subdgtitutes in the market would probably be quite high, paticulaly as a
portion of ther incomes (UNCTAD 2000). And third, a great deal of TK is likely to
have culturd or spiritud vaue that cannot be quantified.

In short, it seems that protecting TK has the potentid to improve the performance of
many developing country economies through grester commercid use of ther
biologica wedth and increesng exports of TK-related products. But at the same time,
it isimportant not to overestimate the economic potential of TK.

C. To conservethe environment

That a consarvation ethic is a prevdent feature of the subsistence and resource
management  practices of many present-day indigenous or naive peoples and
traditiond communities is supported by a large number of fidd sudies (eg., Bodley
1976; Clad 1984; Martin 1978; Reichel-Dolmatoff 1976). But this view is sometimes
dismissed as romanticism.  Some anthropologists clam that in many such societies,
this ethic ether is not observed by many of ther members or is entirdy nonexigtent
(eg., Hames 1991; Kaland 1994). Ellen (1986) argues that the many traditiond
societies observed to impact minimaly on the environment do so merely because they
ae the smdlest and most isolated ones. Redford and Stearman (1993) dso are
scepticd of the ‘ecologically noble savage hypothesis (see dso Redford 1991 and
Stearman 1992). They fed it is ingppropriate to generdise about native peoples and
tradition communities and make broadly applicable assations dbout their
environmentad vaues They dso ague that expecting them to continue usng only
traditiond technologies and low-impact subsistence drategies places an unfar burden
of responghility on them and implicitly denies the right of such peoples to develop
according to their own preferences (Kaland 1994; Redford 1991).

Nevertheless, academic studies of such communities provide ample evidence tha the
protection of traditiond knowledge can provide dgnificant environmentad benefits.
For example, in many foret aeas, members of traditiond societies plant forest
gardens and manage the regeneration of bush fadlows in ways which take advantage
of natura processes and mimic the biodiversty of naturad forests. Researchers are
increasingly aware of the extent to which traditiond naturd resource management can
enhance biodiverdty and in this way have redised the extent of anthropogenic
landscapes even within ‘pristing tropicad forests (e.g., see Hecht and Posey 1989;
Posey 1990). According to Oldfidd and Alcorn (1991) “much of the world's crop
diverdty is in the custody of fames who follow age-old faming and land use
practices that conserve biodiversty ... These ecologicaly complex agricultura
systems associated with centers of crop genetic diversity include traditiona cultivars
or ‘landraces that conditute an essentid part of the world's crop genetic heritage and
non-domesticated plant and anima species that serve humanity in various ways'.



D. To prevent biopiracy

The issue of biopiracy has become highly contentious and seems to have played a
cadysng role in the introduction of access legidation in some developing countries
(eg. Brazil and the Philippines). ‘Biopiracy’ was coined by the North American
advocacy group Rurd Advancement Foundation Internationd as pat of a
counterattack strategy on behdf of developing countries that had been accused by
developed countries, particularly the United States, of ‘intellectual piracy’. The word
is goplied somewhat loosdy to the extent it is not dways clear who the victims
actudly are® But it normdly refers ether to the unauthorised extraction of biological
resources and/or associated traditional knowledge from developing countries, or to the
patenting of spurious ‘inventions based on such knowledge or resources without

compensation.

It is by no means cler how much biopiracy actualy goes on. Apat from lack of
information, it depends of course on how one differentiastes between legitimate and
unfair exploitation. This is not aways obvious. It dso depends on whether resources
are consdered to be wild and unowned or domesticated and owned. A common view
among critics of conventional business practice is that most companies fal to redise
they may have a mord obligation to compensate communities providing genetic
materid for ther intelectud contribution even when such materid is assumed to be
‘wild’. It may often be the case that genetic resources conddered ‘gifts of nature’ are
in fact the results of many generations of sdective crop breeding and landscape
management. Essatidly the argument being made is that faling to recognise and
compensate for the past and present intdlectud contributions of traditiond
communities is a form of intellectua piracy. The likdy response from indudry is thet
this is not piracy snce the present generation may have done little to develop or
consarve these resources. They might counter that this is, a wordt, a policy falure,
and that measures — outsde the IPR system — could be put in place to ensure that
traditional communities are rewarded.

As for the patent-related verson of ‘biopiracy’, there is little doubt that companies are
in an advantageous pogtion in that sense that while a useful characterigtic of a plant
o animd may be wel-known to a traditiond community, without being able to
decribe the phenomenon in the language of chemisry or molecular biology, the
community cannot obtain a patent even if it could afford to do s0.° While it is unlikdy
that a company could then obtain a patent for smply describing the mode of action or
the active compound,” it quite possbly could dam a synthetic verson of the
compound or even a purified extract® In the absence of a contract or specific
regulation, the company would have no requirement to compensate the communities
concerned (Dutfiddd 20008). Many people from the private sector would argue that
gnce more is required than merdy reformulating TK to acquire a patent, this is not

® This comment is not to make light of people’'s concerns about biopiracy but to suggest that in cases
where the distribution of a given resource is very wide or knowledge is held by large numbers of
people or communitiesit may not be clear who if anyoneis actually being exploited.

® Though it may be able to if it could describe a specific formulation, even in fairly non-technical
terminology.

 Although in some circumstances this may be allowable under the United States and Japanese patent
systems.

8| am grateful for Mr Tim Roberts (patent agent) for clarifying this point.



piracy a al. However, it seems reasonable to counter that in some cases the most
inventive activities are the discovery of the useful characteridic and the development
of the ‘traditiona’ techniques and procedures to apply it. Subsequent isolation and
elucidation of the active principle may be relatively routine tasks.

TK holders and communities are understandably concerned that one type of IPR
system is being universdised and prioritised to the exduson of dl others incduding
their counterpart customary systems. In this context two specific points might be
made. Fird, a few countries like the United States and Jgpan do not recognise
undocumented traditional knowledge held abroad as prior at. Therefore it appears to
be possble in those countries to reformulate this knowledge — in the sense of
presenting it in a more ‘scentific way — and apply for a patent. In fact, there have
been severd wdl-publicised ingtances of this Second, one can ague that the
disoroportionate legd treetment of commercidly useful knowledge held by
companies and smilaly ussful knowledge held by indigenous peoples is inherently
unfair. When large industrid concerns in new technologicd fields find the IPR system
cannot protect their innovations, it seems that new forms of IPRs are crested in
response. Traditiond knowledge holders, on the other hand, do not have the politica
influence to change the system in their favour®’ Also, they are rardy successful in
ensuring that their own custom-based intellectua property rights systems are observed
by others. One might add that modern IPRs reflect, but dso help to underpin (through
the rewards they provide), a highly competitive winner take al business ethos, which
islargdly dien to most if not dl indigenous communities™®

But gpart from possble inequities with respect to patent rules per se, it is important to
understand that the patent system is aso open to abuse. Unfar use of the patent
system is possible because intangible property is different from tangible property in a
least one important respect. As Drahos has noted (1996) “abstract objects have no
natural boundaries’. In the case of patents one consequence is that transaction cogts of
defining and enforcing the rights are potentidly very high. The high cods involved
mean that the system is more accessble to larger companies. This Stuation may aso
encourage free-riding by such firms dnce they may find that they can infringe the
property rights of smaler firms, independent inventors and, for example, indigenous
peoples safe in the knowledge that these other parties lack the economic muscle to
mount an effective chdlenge.

° According to Drahos: “while new forms of intellectual property in the form of protection for
semiconductors or plant varieties have readily been minted for transnational industrial elites both
nationally and internationally, the recognition of indigenous intellectual property forms has proceeded
slowly or not at all. This selective approach to solving freeriding problems comes into sharp focus
when one compares the evolution of protection for the semiconductor chip and protection of folklore.
Prior to 1984 manufacturers of computer chips in the US had complained that existing intellectual
property regimes often failed to protect their products. Their chips often failed to clear the patent
hurdles of novelty and inventiveness...In 1984 the Semiconductor Chip Protection Act was passed...In
contrast, the issue of protection for indigenous knowledge has largely remained just that, an issue’
gDrahos 1997).

% Thisissue has been raised not only by indigenous peoples and developing countries. For example, a
certain amount of bad feeling ensued when techniques for mass-producing penicillin were patented by
U.S. firms and British companies had to pay royalties to them. The initial discovery of penicillin and
much of the original research was carried out in Britain and placed in the public domain.



Another consequence is that dams within a patent are likely to overlgp with those in
others held by competitors. This Studtion is sometimes exacerbated by the mistaken
award of patents with overly broad clams encompassng non-origind products or
processes. This is often due to the lack of time for patent examiners to seek out dl
rlevant prior art, but may aso be caused by the ddiberate omisson from patent
goplications of prior at that might endanger the vdidity of the ‘invention’. In many
cases it may be left to the courts findly to determine the scope of a patent. While in
theory indigenous communities and developing country governments could seek to
have a patent award overturned on the grounds that their knowledge or, say, folk
varieties, had been fraudulently or erroneoudy clamed, lack of financid and other
resources makes this extremdy difficult.

Tablel
Reasons to protect TK
REASONS
Moral L egal Utilitarian
To fulfil mora obligations To comply with For local economic,
towardsindigenous/loca internationa treaties and welfare (health and food
communities emerging norms e.g. CBD, security) and subsistence
UDHR, IUPGR benefits
To prevent biopiracy For national economic and
welfare benefits
For global economic and
wefare benefits
For improved sustainable
management of
biodiversity and
conservation

In conclusion there are ample reasons for governments to take steps to legaly protect
traditionad knowledge (Table 1). However, it cannot be emphassed enough that
protection of TK cannot satisfactorily be dedt with in isolation from the more
fundamenta needs, interests and rights of the holders of traditiond knowledge,
innovations, practices and technologies and their communities.

[I1. Overview of Possible Approaches and Limits of the Study

With respect to legal measures there are various possible ways to approach the task of
protecting traditiond knowledge a the nationad level. These fit into two broad
categories.

The firg is to use, adapt or strengthen (as appropriate) existing regulatory regimes or
legal instruments. Mogt of these do not have protection of TK as an explicit objective,
yet there may be a possibility, red or theoretica, that they can provide some degree of
protection. Such regimes and ingruments might incdude (i) customay law; (i)
intellectual property rights such as patents, copyrights, trademarks and plant variety
rights etc.; (iii) concepts existing in civil lav and common law sysems such as unfar
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compstition, privacy, breach of confidence, and passing off; (iv) and cortracts such as
license agreements and materid transfer agreements.

The second is to develop new categories of exising types of regulation, such as sui
generis IPRs, or regimes that are completely new (sui generis) atogether. These
might am specifically to protect TK in a genera sense or certain aspects of TK (eg.
folklore or biodiversty-rdated TK). Alternaively, they may accommodate protection
of TK within a broader set of objectives. Examples of the latter include biodiversty-
related regulations such as access and benefit shaing (ABS) sysems and
consarvation framework legidation. Developing countries should not fed bound to
choose between the use of exiding legd and policy measures and the development of
new ones. In fact, al measures relating to protection of TK should be in harmony. So
it is likey that existing measures will need to be modified in order to support the new
measures being formulated. In any case, the experiences 0 far indicate that some of
the new regimes being implemented dso provide for modifications to the currently
exiging regimes, a leas as thee are conventiondly formulated. So for example,
some developing countries are usng ABS regulations to introduce exclusons from
patentability, such as DNA sequences (Costa Rica), and to require patent applicants to
fulfil cetan ABS-rdated procedures (Costa Rica and the Andean Community
member States).

There are dso policy measures and non legdly-binding instruments that could offer
some degree of protection. These might include codes of conduct for researchers and
corporations, and grassroots initiatives such as community-controlled TK databases.

Table 2 summarises the range of possble legd gpproaches (8) given the existing
posshilities under the nationd laws of mogt countries where TK holders live, (b) if
such approaches were modified with protection of TK in mind; and (¢) if governments
should decide to introduce new IPRs, or regulations to implement the CBD.

11



Table?2

Legd approaches for protection of traditiond knowledge

Exigting formulations M odifications/ Sui generisalternatives
supplementsto existing
formulations
Customary law Codification/nationa New intellectua property
recognition of customary categories
law
Intellectua property rights: Cetificates of origin Access and benefit sharing/
Patents Traditiond Knowledge biodiversity management
Utility models Digital Library regulaions with TK-related
Plant variety rights Ombudsmean office provisions
Copyright Incdluson of
Trademarks ‘identifigbility’ criteria
Trade secrets in PVR legidation

Geographicd indications
Performers’ rights

Domaine public payant
system

C|V|I and common law
concepts e.g.
Breach of confidence
Privacy
Unfair competition
Trugt funds

Contracts.
K now-how licenses
Materid transfer
agreements

Table 3 includes these possble legd solutions but aso condgders other essentialy

non-legd approaches aswell.
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Table3

Legd and policy measures for protection of traditional knowledge

MEASURES

EXAMPLESAND MODELS

Legisative—IPR

- Kenyalndugtrid Property Act

- Peru Regime of Protection of the Collective
Knowledge of Indigenous Peoples

- OAU Modd Legidation

- UNESCO/WIPO Modd Folklore Provisions

- Convention on Farmers and Breeders (Gene
Campaign)

- Community Intellectud Rights (TWN)

L egidative—non-IPR

- CogtaRica Biodiversty Law

- Brazil Medida Provisrian® 2.052-1

- Andean Community Decison 391

- Philippine Indigenous Peoples Rights Act

Existing legal conceptsand
principles

- Unfar competition
- Privacy

- Trud funds

- Confidentidity

- Passing off

Existing private legal
arrangements/contracts

- Aguaruna- Searle know-how licence
- TBGRI-AryaVadya-Kani license

Ingtitutional reforms

- Cetificates of origin
- Traditiona Knowledge Digitd Library
- Ombudsperson

Existing non legally-binding
instruments

- Voluntary agreements’ codes of conduct

Local/NGO initiatives

- Community-controlled TK databases

So far the paper has presented and examined some commonly expressed judtifications
for protecting TK, and set forth a menu of possible legd, policy, nationd and locd
measures and indruments. The rest of the paper focuses primarily on new or sui
generis nationad sysems that seek inter alia to protect biodiversity-related TK,
focusng on three countries the Philippines, Cosa Rica and Peru As | have
suggested, these are ether new IPR categories, ABS regulations, or biodiversty
conservaion or management systems. Thee ae paticulaly interesing examples
because of the broad-based consultative processes-invalving TK-holding
communities and representative organisations—through which they were developed.

This paper examines, compares and contrasts the processes by which these systems
were initiated and developed, and specific provisons deding with TK. Idedly it
would be useful to evduate the effectiveness of the systems once they have been
implemented. But this is difficult Snce so fa hardly any of the sysems has actudly
been fully implemented.

1 The case of Brazil might appear a suitable case but it appears that unlike these examples, the
legislation is provisional and did not result from any wide consultative process.
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Among the questions to be addressed in each case-as fa as is possble-are the
falowing:

The drafting/legidative process:

1. Towha extent were TK holdersinvolved in desgning the legidation?

2. Is a stand-done TK protection law envisaged, or is such protection pat of a law
with severd different but complementary objectives?

3. Isanew typeof IPR for TK protection envisaged?

Soecific provisions and features of the system:

What categories of TK are specificaly referred to?

Who are the holders of the rights?

Are researchers required to make legal agreements with communities TK holders?

Is the PIC of communities a legd requirement for use of biogenetic resources

and/or associated TK?

Are communities dlowed an absolute veto right on bioprospecting?

. Do the regulations draw a didinction between academic and commercia

bi oprospecting?

7. Iscustomary law recognised?

8. What types of benefit must be returned to communities?

9. Do the nationd systems place conditions on companies and organisations seeking
IPR protection? In what ways?

10. To what extent does the sysem address the capacity-buildng needs of
communities?

11. Isformd regigtration of TK necessary to secureitslega protection?

pWODNPE

o o

It should be noted though that there are limits to how far comparisons can be made.
This is because the sysems vary in terms of how far they have been fully developed,
adopted by legidatures, and implemented (Table 4).

Findly, this pgper’'s emphass on biodiversty-rdated TK may appear somewhat
redrictive. But it seems tha most of the recent legidative activity on TK is oriented
towards this particular category, an exception to the rule being a new law in Panama
which focuses on designs, costumes and handicrafts.*?

12 ey No. 20 de 26 de junio de 2000: “Del régimen especial de propiedad intelectual sobre los
derechos colectivos de |os pueblosindigenas, parala protecciony defensade su identidad cultural y de
sus conocimientos tradicionales, y se dictan otras disposiciones”.
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Nationa systems of TK protection—current progress in development and

Table4

implementation

COUNTRY

Title of
legidation

Type of
legidation

Hasthe
legidation
passed the
drafting
stage?

Isthe
legidation in
force?

Isthe
legidation
being fully
implemented
I)

The
Philippines

EO 247 & its
Implementing
Rules &
Regulations

Indigenous
Peoples
Rights Act

ABS

Indigenous
rights

Yes

Yes

Yes

Yes

Yes

Costa Rica

Ley de
Biodiversidad

Biodiversty
conservation/

management

Yes

Yes

No

Brazil

Medida
Provisodria
ne 2.052-1

ABS

Yes

Yes

No

Panama

Ley No. 20 -
Régimen
especia de
propiedad
intelectua
sobre los
derechos
colectivos de
los pueblos
indigenas

TK sui
generis
sysem

Yes

Yes

No

Peru

Régimen de
Proteccion de
los
Conocimiento
s Colectivos
de los Pueblos
Indigenasy
Acceso alos
Recursos
Genéticos

TK sui
generis
system

Yes

No

No

NB. Thisis not meant to be a complete list of national systems. These particular examples are included
because they have attracted so much attention.
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V. THE PHILIPPINES®

A. Background

As Table 4 shows, the only country to have implemented its nationd system is the
Philippines. ** This nationd system is in large pat an atempt to put into effect Article
XIV Section 17 of the 1987 Condtitution, which provides the fundamentd legd basis
for protection of traditional knowledge. According to this article:

The State shdl recognize, respect and protect the rights of the indigenous
culturd  communities to presarve and develop therr cultures, traditions and
inditutions. It shal condder these rights in the formulation of nationd plans
and policies.

The ‘system’ isnot asingle law, but conggts of the following three instruments:

1. Executive Order No. 247, “Prescribing a Regulatory Framework for the
Prospecting of Biologicd and Genetic Resources, their By-products and
Deivatives, for Scientific and Commercid Purposes, and for Other Purposes’
(1995);

2. TheEO 247 “Implementing Rules and Regulations’ (1996); and

3. “TheIndigenous Peoples Rights Act” (1997)

The Philippines is important firsly because it was the firg country to introduce
bioprospecting regulations, and secondly because it set a trend for such kinds of
nationa system to be developed through processes of consultation with civil society
organisations and indigenous and local communities.

B. The process

Executive Order No. 247 became law in 1995. An Executive Order is different from
an Act of the Congress in that it comes from the executive branch of government.
This might suggest that it was promulgated without much in the way of consultation.
On the contrary, it was the result of a democratic consultative process involving a
wide range of stakeholders.

The origind suggesion for such a lav came from the Philippine scientific
community, in fact a network of naturd product chemigts. And it was these scientists
working for universties who produced the firsg draft. They then invited a lawyer
working for an NGO (Antonio La Vifi@) to revise it. This initid drafting group was
then joined by the Nationd Academy of Science and Technology, an inditution
affiliated to a government depatment. The fird consultaions were held with

13 This section draws on the preliminary results of a project of the International Institute for
Environment and Development project on Participation in Policies on Access to Genetic Resources and
Traditional Knowledge.

14 Having made this point, it is no simple matter to determine objectively the extent to which a law
founded on principles as well as rulesis being fully implemented. Such is the case with the Indigenous
Peoples Rights Act. Indeed, severa bills to implement Section 32 of the IPRA on community
intellectual rights have been presented to Congress for discussion but none has yet been passed (Daoas
1999).
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academics and universty scientigts, subsequently  with  government  officids  and
scientigts, and were then opened up to include other government departments, NGOs,
organisations representing the indigenous communities, and the (mogly Philippine)
private sector.

Shortly after the Executive Order was sgned by Presdent Ramos in May 1995 work
began on the Implementing Rules and Regulaions. This was the task of a new
regulatory body egstablish by EO 247 to enforce and implement its provisons. the
Inter-Agency Committee on Biologicad and Genetic Resources. According to Section
6 of EO 247, this Committee condss of under-secretaries of two government
departments. the Department of Environment and Natural Resources (DENR) and the
Depatment of Science and Technology (DOST); and representatives of: the
Depatments of Agriculture, Hedth and Foreign Affars, the Philippine academic
science community, the Nationd Museum, an NGO active in biodiversty protection,
and a People's Organization (PO) with membership conssting of indigenous culturd
communities and/or their organizations to be sdected by the PO community. When
La Vifia was appointed DENR Under-secretary in January 1996 he was given overal
reponsbility for drafting the IRRs. Drafts were circulated for comments to
government departments, univerdties, the nationd private sector, and aso to some
NGOs and POs The find verson was sgned in June that year by the DENR
Secretary.

C. Key provisions of the systems
1. EO 247/ IRRs
The purpose of EO 247 is.

to regulate the prospecting of biologicad and genetic resources so that these
resources are protected and conserved, are developed and put to the
sustainable use and benefit of the nationd interest.

According to the preamble, it isin the interests of the Stat€' s conservation efforts

to identify and recognize the rights of indigenous culturd communities and
other Philippine communities to ther traditiond knowledge and practices
when thisinformation is directly and indirectly put to commercia use.

The preamble dso assarts that “wildlife, flora and fauna, anong others, are owned by
the State and the dispostion, development and utilization thereof are under its full
control and supervision”. However, the State’'s resource rights are not absolute, in that
prospecting is only permitted within “the ancestrd lands and domains of indigenous
culturd communities ... with the prior informed consent of such communities,
obtained in accordance with the cusomary laws of the concerned community”. In this
way, State sovereignty rights are uphdd, yet by recognisng the right of traditiond
communities to veto bioprospecting on ther teritories, the resource rights of
communities have, to some degree at least, been recognised.

Permisson for bioprospecting depends on a research agreement between the
bioprospector and the government. For an agreement to be granted, a research
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proposd must be submitted to the government, with a copy submitted to any
community that may be affected. At a minimum, the agreement must inform the
government and affected communities if a commercid product results from the
research, with a provison for payment of royaties to the government and community
if commercia use results from any biogenetic resources taken.

2. The Indigenous Peoples Rights Act

Section 2(b) summarise the full extent of the rights to which ‘Indigenous Cultura
Communities/Indigenous Peoples are entitled:

The State shdl protect the rights of ICCYIPs to their ancestrd domains to ensure their
economic, socid and culturd wdl being and shdl recognize the applicability of
cusomary laws governing property rights or reations in determining the ownership
and extent of ancestral domain;

‘Customary laws are defined as referring (in Section 3) “to a body of written and/or
unwritten rules, usages, cusoms and practices traditiondly and continudly
recognized, accepted and observed by respective ICCg/IPs.

Chapter VI of the IPRA deds with culturd integrity, and has a number of important
provisons. The key sections ded with the following topics:

€)) Community intellectual rights

ICCHIPs have the right to practice and revitdize their own culturd traditions and
customs. The State shall presence, protect and develop the past, present and future
manifedations of ther cultures as wel as the right to the redtitution of culturd,
intellectud rdigious, and spiritud property teken without ther free and prior
informed consent or in violation of their laws, traditions and customs. (Section 32)

(b) Rightsto religious, cultural sites and ceremonies

ICCYIPs shdl have the right to manifest, practice, develop and teach ther spiritua
and rdigious traditions, customs and ceremonies, the right to maintain, protect and
have access to ther religious and culturd dtes, the right to use and control of
ceremonid objects, and, the right to the repatriation of human remains. Accordingly,
the State shal take effective measures, in cooperation with the ICCgIPs concerned to
ensure that indigenous sacred places, including burial dtes, be preserved, respected
and protected. (Section 33)

(© Right to indigenous knowledge systems and practices and to develop
own sciences and technologies

ICCdIPs are entitted to the recognition of the full ownership and control and
protection of ther culturd and intdlectud rights They shdl have the right to specid
measures to control, develop and protect their sciences, technologies and culturd
manifesations, including human and other gendtic resources, seeds, including
derivatives of these resources, traditiond medicines and hearth practices, vitd
medicind plants, animas and mineras, indigenous knowledge systems and practices,
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knowledge of the properties of fauna and flora, ord traditions, literature, designs, and
visud and performing arts. (Section 34)

(d) Accessto Biological and Genetic Resources

Access to biological and genetic resources and to indigenous knowledge related to the
consarvation, utilization and enhancement of these resources, shdl be dlowed within
ancedrd lands and domains of the ICCYIPs only with a free and prior informed
consent of such communities, obtained in accordance with customary laws of the
concerned community. (Section 35)

D. I mplementation: initial experiences

In terms of implementation of EO 247 and the IRRs, given the pioneering nature of
both the process and the regulations themselves, one should not be too surprised that
difficulties have arisen. There is for example concern that the rules and regulations
are too complex and bureacratic. This may well be true because snce 1995 only two
research permits have been issued. As for the Indigenous Peoples Rights Act it is
probably il too early to draw firm conclusons as to its implementation.

V. COSTA RICA®

A. Background

In spite of being one of the smdlest Latin American countries Cogta Rica is believed
to contain within its borders 4-5 percent of the world's biodiversty. On the other
hand, the country is culturdly quite uniform in comparison with many other Latin
American countries. Most of the population is of European descent, athough a few
indigenous groups exig.

In April 1998, the Legidative Assembly of Codsta Rica passed the “Ley de
Biodiversdad’, or Biodiversty Law. To date this is perhgps the most ambitious and
eldborate nationd lav to implement the CBD. Many of its provisons ae clear
attempts to reconcile the country’s CBD obligations with its TRIPS ones, including
the initiation of a process to develop a sui generis system to protect the intellectua
rignts of indigenous peoples and locd communities. The Biodiversty Law was
intended to fill a legd gap in the sense that while existing laws covered certain types
of naturd resources (eg. wildife and forests), there was no specific legidation on
biologicd and genetic resources, and neither were there any specific access and
benefit sharing regulations.

B. The process
Smilar to the Philippine process, the Coda Rican experience in drawing up the

legidation was characterised by a great ded of stakeholder participation including the
involvement of indigenous peoples and locd communities.

15 This section draws on Dutfield 2000b, and Solis and Madrigal 1999. It also benefited from personal
communications from Vivienna Solis (IUCN-ORMA) and Silvia Rodriguez (Universidad Nacional).

19



The origind proposal for the Law was made by an ex-palitician and former president
of the Environmentd Commisson of the Legidaive Assembly, who enliged the
technica support of ITUCN’s Regiond Office for Mesoamerica (IUCN-ORMA) to
develop a draft. At the beginning of the process ORMA and the Environmenta
Commisson agreed on a philosopicd framework for the legidation and dso its
guiding principles, before beginning the fird phase of conaultaions. These
conaultations included such sakeholders as indigenous peoples, smal farmer groups,
legal experts, scientists, civil servants and representatives of the private sector. The
purpose was to establish the basic contents of the legidation before drawing up the
first draft, which was published in June 1996.

Once the first draft had been circulated and comments and suggestions had been
received, a more substantive draft was drawn up. But progress was stalled die to the
wide and conflicting range of views.

The Environment Commisson set up a Specid Mixed Subcommission to draw up
ancther draft of the law. This condsted of representatives of the following ingtitutions
and stakeholder groups:

the Nationd Indigenous Forum

the Cogta Rican Federation for Environmental Conservation (FECON)

the Nationd Small Farmers Forum

the University of Costa Rica

the Nationd University

the Union of Chambersfor Private Busness

the Nationd Biodiversty Ingitute (INBio)

the Advisory Council to the Minigter of the Environment and Energy (COABIO)
the Nationd Liberation Party (PLN)

the Chrigtian Socidist Unity Party (PUSC)

The draft was completed in November 1997, and was passed by the legiddtive
assembly in April the following year. It became Law No. 7788 in May 1998.

C. Key provisions of the system

The Law's overdl objective is to conserve biodiveraty, sustainably utilise resources,
and digribute fairly the derived benefits and costs (Article 1). Its 107 Articles cover
the full range of issues contaned in the CBD incduding: (i) Biosafety; (ii)
Consarvation and sugtainable use of ecosysems and species;, (iii) Access to genetic
and biochemicd dements of biodiversty; (iv) Prior informed consent; (v) Protection
of sdentific and traditiond biodiversty-rdated knowledge through intellectua
property rights and/or sui generis sysems, (vi) Education and public avareness; (vii)
Technology trandfer; (viii) Environmenta impact assessment; and (ix) Incentives.

The Law regulates the use, management, associated knowledge, and the fair
digribution of the benefits and cods derived from the utilisstion of biodiveraty
edements, but with three exclusons (Artice 4). These ae (i) human genetic and
biochemicad materid; (ii) non-commercid exchanges between indigenous peoples and
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loca communities of biochemicad and genetic resources and associated knowledge
derived from their practices, uses and customs, and (iii) the autonomy of universties
with respect to field investigations and teaching for nor-commercia purposes.

The biochemicd and genetic properties of wild or domesticated biodiversty dements
are in the public domain (Article 6) and dl biodiversty dements per se are subject to
the exdusve soverdgnty of the State (Article 2). Therefore, while the resources
themsdves may be owned by the State, private landowners or locd communities, the
properties of these dements can be owned by nobody, not even those who discover or
may be aware of these properties.

Artide 7 deds with definitions Within the definition of ‘biodiveraty’ is induded
‘intangible dements, which ae traditiond, individua or collective knowledge,
innovation and practice with red or potentid vaue associated with biochemicd and
genetic resources whether or not protected by intdlectuad property systems or sui
generis regisder sysems. No explicit diginction is made in this Articde between
‘traditiond’ and ‘scientific knowledge and the Law makes clear throughout that
holders of each kind of knowledge have equd entitlement to lega protection. It seems
that the ‘intangible dement’ concept was borrowed from the Andean Community’s
Decision 391 regulating access to genetic resources.

The Law sets up a Nationd Biodiversty Management Commisson (CONAGEBIO)
to formulate and coordinae policy and to oversee implementation of the Law.
CONAGEBIO congsts inter alia of representatives from government ministries, the
nationad protected areas system, the univerdty sector, the private sector, and the
national peasant (campesino) and indigenous peoples associations.

Articles 77-85 are devoted to the subject of intdlectud and industrid property rights.
This section of the Law begins with a statement recognisng the need to protect
knowledge and innovations through appropriate legd mechanisms and refers
specificdly to patents, trade secrets, plant breeders rights, sui generis community
intdllectua rights, copyrights and famers rights Remarkably for a biodiversty law,
parameters for the scope of IPR protection permitted by the State are drawn very
explicitly. Among those inventions excepted from IPR protection are those which are
“essantidly derived from knowledge associated with treditiond biologicd or cultura
biologica practicesin the public domain”.

In order to ensure that the exceptions are observed, the Nationa Seeds Office and the
Intellectual and Indudtrial Property Regidries are required to consult the Nationd
Biodiversty Management Commisson'®, a State body set up by this Law, before
awarding IPR protection for innovations involving biodiversty dements. In every
case, a cetificate of origin issued by the Technicd Office of the Commisson and
datement of prior informed consent will have to be presented with the IPR
goplication. Such consent may include that of indigenous authorities in cases where
bioprospecting take place on therr lands. Indigenous peoples and loca communities
are fully entitled to refuse access to their resources and knowledge for any reason.

® The Commission will consist inter alia of government ministers and representatives of the national
protected areas system, the university sector, the private sector, and the national peasant (campesino)
and indigenous peopl es associations.
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Articles 82-85 ded specificdly with the intdlectud rights of indigenous peoples and
locd communities, implicitly acknowledging that a find solution to this issue has not
been reached by its initiation of an 18 month participatory process to eaborate an
appropriate sui generis system. Even o, the State dready expressy recognises and
protects what is referred to as ‘sui generis community intdlectud rights, i.e the
knowledge, innovations and practices of indigenous peoples and loca communities.
Smilar in this respect to copyright, these rights have juridica recognition without the
requirement of prior declaration or officid regisration.

The participatory process, which will include indigenous peoples and peasants, will
determine the nature, extent and conditions of the sui generis community intelectud
right, as well as the form the right will take, who will be entitled to hold the legd
right, and who will recaive its benefits By means of this process, a regidry will be
made comprising those intdlectud rights that communities wish to regiger with the
Technica Office of the Commisson. Such regigraion will be voluntary and free. The
exigence of such right cdams in the regisry will bind the Technica Office to the
obligation © oppose the grant of IPR protection being requested for the same eement
or knowledge. It is not essentid for the right to be officidly regigered for the refusa
to be made provided that the reason isfully justified.

With respect to technology transfer, the State is committed to implementing CBD
Articles 16, 17 and 18, and facilitating access to technologies relevant to conservation
and sudanable use of biodiversty without prgudicing intdlectud and indudrid
property rights or sui generis collective intellectud rights (Article 88). Moreover, the
State will promote the recovery, mantenance and disseminaion of traditiond
technologies and practices useful for conservation and sustainable use of biodiversity.

D. | mplementation: initial experiences

The Biodiveraty Law ill has not been implemented and the Studtion is somewhat
confused. It is expected that the Law will be subject to some amendments.
Furthermore, some of the functions of CONAGEBIO'" have been chalenged by the
Minigry of Environment and Energy on the grounds that they violate the condtitution.
As a consequence of this stuation, CONAGEBIO has not been able to receive funds.
In spite of this, CONAGEBIO has set up a subcommision to draw up norms for access
to genetic and biochemica resources. A draft of the first part of the norms (deding
with generd provisons and access permits) was submitted to CONAGEBIO in April
2000 and subsequently published. The second part of the norms deds with intellectua
propaty and community intdlectud rights Externd funding support is being
solicited to initiste the participatory process to develop these norms. However, it
gopears tha CONAGEBIO and the Law itsdf dill lack key politica support to turn
objectives into redity. Indeed, recent bioprospecting agreements involving foreign
companies have not been made subject to the conditions of the Biodiversity Law.

17 And that of another institution, the National System of Conservation Areas (SINAC).

22



VI. PERU®
A. Background

The Regime of Protection of the Collective Knowledge of Indigenous Peoples'® was
published (in its mogt advanced form) in August 2000. It is a draft legidation
developed by a Peruvian government agency, INDECOPI (Nationd Inditute for the
Defence of Competition and Intelectud Property), to protect the collective
knowledge of indigenous peoples of thet country. It differs from other legd initiatives
described in this paper in that it is a sui generis sysdem amed specifically to protect
the rights of holders of traditiona knowledge.

The idea for nationa legidation to protect TK did not emerge out of thin ar. In this
context, it is important to point out that the Andean Community, of which Peru is a
member, had in 1996 adopted a Common System on Access to Genetic Resources.
This regime, whose daboration had involved an unprecedented level of participation
from cvil socey, sought inter alia to edablish a bass for recognisng and
appreciating genetic resources, their derivatives, and related ‘intangible components.
The intangible component means any knowledge, innovaion or practice (individud
or collective) of actua or potentid vaue associated with a biogenetic resource or
derivative whether or not it is protected by intellectual property rights The eighth
interim measure of Decison 391 suggeds the idea of harmonisng standards “to
provide grester protection of the knowledge, innovations and traditiona practices of
indigenous, afro-american and local communities’.

At about this time, a bioprospecting project in the Amazon involving Searle (the
pharmaceuticd am of Monsanto) and the Aguaruna people had attracted a great ded
of controversy and drew atention to the commercid potentid of traditiond
knowledge and bioprospecting partnerships involving indigenous peoples and the
private sector, and also the possbility of exploitation.

In January 1996 the Peruvian Society for Environmentd Law (SPDA) and the
advisors to the Aguaruna in ther negotiations with Sede and Washington Universty
(another party in the bioprospecting agreement), adl of whom had been involved in the
Decison 391 process, approached INDECOPI to explain the benefits for the country
of developing a system to protect traditiond knowledge. INDECOPI responded fairly
promptly and together with the Ministry of Agriculture decided to edablish severd
working groups, one of which was mandated to develop a legd framework for the
protection of indigenous peoples knowledge. Further support for such an initictive
followed in April that year with a Legidative Decree on Indudrid Property which
included a provison cdling for “the development of specid regime for the protection
of knowledge of native and ‘campesino’ communities’ (Ruiz 1998).

B. The process

8 This section draws on the preliminary results of a project of the International Institute for
Environment and Development project on Participation in Policies on Access to Genetic Resources and
Traditional Knowledge, and also Ruiz 1998.

19 Henceforward referred to as ‘ the Regime'.
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The Working Group established by INDECOPI and the Ministry of Agriculture began
its work to develop a draft law early in 1996. It condsted of representatives of
INDECOPI, a number of government minigtries, and two NGOs, one of which was
the SPDA. At firgt indigenous peoples had no representation. This Stuation changed
after some of the working group members pointed out that this was an omisson
needing to be corrected. In April and May 1999, INDECOPI and the Technica
Secretariat of Indigenous Affars (SETAI) of the Ministry for Promotion of Women
and Human Deveopment (PROMUDEH) hed two workshops with indigenous
peoples to discuss the proposed legidation. The firg took place in Lima, and the
second in Urubamba. In April and May 1999, INDECOPI and PROMUDEH held two
workshops with indigenous peoples to discuss the proposed legidation. INDECOPI
aso sent copies of the draft Regime to severa indigenous communities of the Andean
region to request their comments.

In October the draft Regime was published with a request for comments and
suggestions. Initidly INDECOPI gave a 60-day deadline by which comments should
be forwarded. This deadline was subsequently extended to 20 May 2000 following
criticisms by some civil society organisations including some representing  indigenous
peoples that 60 days did not dlow sufficient time. In August 2000 a dightly amended
Regime was published dong with the comments and suggesions on the ealier
verson made by government agencies, academics (both Peruvian and foreign),
indigenous peoples organisations, paliticians, environmentd NGOs, a domegtic
business association, and internationa organisations.

C. Key provisions of the system

The Regime ams gspecificdly to protect the collective knowledge of indigenous
peoples relating to the properties of biologica resources. All other categories of
traditiond knowledge are excluded, as are traditiond exchanges of knowledge among
and between indigenous peoples, and use of knowledge associated with biologica
resources for the domestic market that have not been processed indudtrialy.
Collective knowledge of indigenous peoples forms part of their cultura heritage.

Those who wish to access traditional knowledge for scientific, commercid, or
indugtrid application are required to secure the prior informed consent of the holders
of the knowledge. For commercid use or indudtrid application, a (nonexclusve)
license is required guaranteeing an access fee plus 0.5 percent of the vaue of future
sdes to go to a Fund for the Deveopment of Indigenous Peoples. The Fund is
intended to contribute to the devdopment of indigenous peoples by funding
community projects, and will be adminigered inter alia by individuas representing
indigenous peoples organisations. With respect to knowledge in the public domain,
indigenous peoples will 4ill be dile to make an agreement with and request
compensation from outsde parties. Again, 0.5 percent of the value of sdes of product
developed from the knowledge must go to the Fund.

A Regiger of Collective Knowledge will be created for which INDECOPI will take
responsibility. The Register’s objectives are to:

preserve the collective knowledge of indigenous peoples, and
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provide the Competent Nationd Authority with information enabling it to defend
the interests of those communities or indigenous peoples that have registered ther
knowledge.

Access to the register will require written consent of the indigenous peoples who own
goecific knowledge of interest to those requesting access. In addition the Regime
forsees the option for communities and peoples of developing their own regisers
independent of INDECOPI’s. Legd rights over knowledge are not dependent upon its
exigence in the regiger. But by including knowledge in the regiger, communities will
be in a better position to assert their rightsto it.

VIlI. CONCLUSIONSOF THE CASE STUDIES

This concluding section of the paper compares and contrags the three nationd
systems, focusng on the processes tha brought them into existence and ther key
provisions and features.

A. Thedrafting/legidative processes

With respect to the processes of drawing up the legidaion, it appears tha in dl three
caes TK holders have had some involvement. It is not clear how decisve such
involvement was in each case. But it has been rare indeed for indigenous peoples and
locad communities ever to be consulted about new legidation, so these processes
abeat imperfect appear to be a very podtive development. Only in the Peruvian case
is a gand-aone IPR-type TK protection law envisaged. But once fully implemented
the other naiond sysems should improve the legd postion of indigenous peoples
and loca communities concerned to protect their knowledge from unauthorised use
and dissemination.

B. Specific provisions and featur es of the systems

With respect to specific provisons, the systems vary a lot, yet they share a number of
common features. In the Cogsta Rican and Peruvian cases, it is biodiversty-related
traditiond knowledge for which protection is intended. The Philippine IPRA, though,
implicitly accommodates a far broader conception of TK. In the Peruvian Regime,
only collective knowledge is subject to the system’s rules of protection. On the other
hand, the Costa Rican system refers to “knowledge, innovations and practices, be they
traditiona, individual or collective’. The Philippine IPRA uses the term “indigenous
knowledge sysems and practices’, which does not preclude the posshility of
individua rights over knowledge. Both Cogta Rica and the Philippines adopt the term
‘community intelectud rights. The origin of this expresson gopears to be the
influenid Maaysa-based NGO Third World Network, which had drafted a mode
lav known as the “Community Intellectud Right Act”. TWN took the drategic
decisgon to avoid using the word ‘property’ since conventional IPRs are consdered to
be culturdly inappropriate and an impostion on communities that supposedly tend to
share ther knowledge even when it has commercid potentid. This is a doubtful
suppaogition in many cases (see Dutfield 2000a).
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Nether the Coga Rican Law or the Peruvian Regime mentions customary law,
though the former legidation upholds the right of communities to oppose access to
their resources or associated knowledge “for culturd, spiritud, socid, economic or
other motives’. On the other hand the requirement of the date to respect customary
law is affirmed throughout the text of IPRA. Prior informed conset is a legd
requirement in dl the systems in cases of access to biogenetic resources of indigenous
communities and associated TK. In the IPRA, PIC procedures apply aso to many
other gtuations and types of transaction involving indigenous communities,

With respect to access to TK and benefit sharing, the Costa Rica Law does not as yet
require lega agreements to be drawn up between TK holding communities and
research inditutions and companies. However, the norms for such transactions are
dill being drafted, so this may change. The Peruvian Regime requires commercid and
indudtrial users to request a licence in the form of a written contract with the TK
holders. The Philippine Executive Order requires collectors of biogenetic materiad to
acquire dther an academic or a commercid research agreement. Academic
indtitutions  subsequently  discovering that their research has commerciad  prospects
must goply for a commercid research agreement. Commercid users must inform
affected indigenous communities if they discover a commercid agpplication. They are
aso required to pay roydties to communities if commercid use is derived from ther
biogenetic resources. But there is no mention in this context of TK.

Of the three sysems only the Costa Rican system places conditions on gpplications
for IPR protection made by firms and research inditutions (i.e. the cetificate of
origin). The drafters of the Philippine sysem took the decison not to refer to
intellectud property rights a dl. As for the Peruvian Regime, agan there is no
explicit reference to intelectud property, implying the absence of conditions on the
grant of intellectud property rights?°

As regards capacity-building, the Costa Rican Law provides various measures such as
incentives for community participation in the consarvation and sudtaindble use of
biodiversty, and finance and assgance for community management of biodiveraty
(Articles 101 and 102). EO 247 does not provide for any capacity-building messures,
but IPRA edablishes an Office of Empowerment and Human Rights to ensure inter
alia “tha capacity building mechanisms ae indituted and Indigenous Cultura
CommunitiesIndigenous Peoples are afforded every opportunity, if they so choose, to
paticipate in dl levels of decisonmaking” As for the Peruvian Regime, the Fund
for the Devdopment of Indigenous Peoples is potentidly a very important mechanism
for community capacity-building.

Both the Cogta Rican and Peruvian systems provide for the regidration of TK as a
means of protecting it. In the Costa Rican Law, the regidration of community
intllectud rights is essentidly a defensve measure amed a blocking attempts to
cdam IPR protection covering exising TK. In the Peruvian Regime, such protection is
not the only objective, snce the posshility of industrid use of TK is envisaged as a
possihility that could, under favourable circumstances, be of benefit to indigenous
communities. Thus, the regiger can hep communities to negotiate from a stronger

20 However, a separate but related “Proposal of Regulation on Access to Genetic Resources” provides
for the possibility of imposing benefit sharing requirements on intellectual property holders.
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bargaining pogtion. It is worth noting that both systems dipulate that the rights of TK
holders do not depend on the existence of their knowledge in the regigter.
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