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I.INTRODUCTION

1. Traditiond knowledge in Si Lanka is manly in the formdised sysdems such as
Ayurveda, Sddha, and Unani, which have been largdy introduced into the idand. There is very
litlte traditiond knowledge avaldble in nonformdised sydems as thee ae few isolaed
communities in Si Lanka The idand is too sndl to pemit totd isolaion while a wdl
developed socid infragtructure providing free access to good hedth and education to dl sections
of the population has made it less dtractive for communities to remain isolated.

2. The mog important formdised sysem is Ayurveda, which originaied in India and even
forms pat of the overdl hedth services provided by the government. Many of the raw materids
used are not grown in Si Lanka and regularly imported from India stronly suggedting the Indian
origin of the system.

3. However over the years the Ayurveda sysem has become modified and developed into a
sydem differing but not very subdantidly from the Indian Ayurveda sysem. Some of the plant
materids used in Ayurveda drug preparations in India have been replaced by materids from
rdaed plants growing in Si Lanka, some by smilar looking but unrdated materid and dill
others by completdy unconnected materid. What is remarkeble is that some of these unreated
and unconnected materias show chemicd amilaritiesto the origind Indian rav meterid.

4, Other formdisad sysems in use in Si Lanka incdude the Unani sysem, a sysem tha
originated in Greece and was subsequently enriched by the Arabs Uneni is practised largely by
the Mudim population of the country suggesting that Arab traders introduced it into the idand.
The Sddha Ayurveda sysem that is dosdy rdaed to the main Ayurveda sysem is practised
manly in the Tamil gpesking areas of the country and owes its origin to a modified Ayurveda
system developed in Tamil gpesking aress of India

5. The Government Depatment of Ayurveda, Si Lanka (DASL) hes documented the Sri
Lanken formdised medicind sysem in the three volumes of Pat | of the Ayurveda
Pharmacopoeia (DASL 1976, DASL 1980; DASL 1985). The Ayurveda Pharmacopoeia
identifies the rav maerids used by physdans usng the indigenous system, the drugs that
should be described for the different diseases and the methods of preparation of the different
drugs. Although the Pharmacopoeia cdams to ded with dl three formdised sydems it
concentrates mainly on Ayurveda Plants used in the locd Ayurveda sysem have dso been
botanically described and many of these have been invedtigated by sdentigts in the Universties
and research inditutes for ther biologica activities. Ayurvedic prepardions are made on an
indudtriad scae by three companiesin Si Lanka



6. The nonformdised sysem in Si Lanka indudes Desya Chikitsa (Nationa Treatment)
and the community rdies on this sysem manly for the treatment of eye diseases, fractures and
didocations, burns and scads, boils and cabundes. Some of the practitioners specidisng in
fractures and didocations ae of such high reputation thet they are often the firg choice for
trestment even by sections of the community accusomed to dlopathic (Western) medicine. The
traditiond knowledge involved has been protected as family secrets handed over from one
generation to another.

7. Non-formdised traditiond knowledge in agriculture has been largdy lost. There ae a
few sources of food maerids, which ae gengdly consumed by minor sections of the
community, but with the assmilaion of these communities this knowledge hes dso become
public and the habits popularised. Traditiond seeds were regularly used in the past but they have
been replaced over the years. The Green Revolution saw mogt of our farmers moving away from
traditiond rice to modern hybrid varigties. Some of the germ plasm has been presarved locdly
but mogt of them are avaldble in Internationd Germ Plasm Depostories. It is unlikdy that Sri
Lanka's prior consent will be obtained or that it will share in any bendfit if its traditiond germ
plasm available in these depogitoriesis used in the development of new commercid seeds

8. There are five plants, which according to folklore have been used for the protection of
plants agang discese. Thee plants have been dudied for their pedticidd activity and found
experimentaly to have weak to moderate plant protection properties. It is possble that they were
effective agand the old varidies of pests but are unable to counter the more pedticide resstant
vaieties of pests found today. Ther role could dso have been that of a green manure rather than
that of a peticide.

0. There are a few communities, which athough not physicaly isolated have been separated
from the mandream of the community for higoricd and sodd ressons The aborigind people
cdled the Veddahs are a amdl community condging of a few families, many of whose more
public members are believed to be impogers seeking to profit from tourist and academic interests
in their lifestyle. The Rodiyas are ancther group, which was isolated by socid ostraciam, but this
group too seems to have been progressvely assmilated into the generd populaion. There is dso
a community of gypses, who spesk ther own didect. While each of these groups have their own
traditiond treatments for dissese there has been little or no atempt to document them. These
communities hae over the years become assmilated into the larger community, a process
hestened by the smdliness of the idand and the good socid infrastructure prevaling therein. Free
hedth services and free educaion fadlities are accessble to communities in dl aress of the
idand and these provide a powerful incentive for traditiond communities to move out of ther
traditiond life Syles

[1.INTELLECTUAL PROTECTION AND TRADITIONAL KNOWLEDGE

10. Si Lankas traditiond knowledge therefore has been log and is beng lost because of
modernisation. This brings up the quesion as to whether developing countries should attempt
ensure the preservation of traditiond knowledge by preventing changes in the life dyles of the
holders of treditiond knowledge. Such a drategy will in effect be a denid of the “benefits’ of
modernisation — improvement in living dandards, socid mohbility, etc — to these communities.



Although the “bendfits’ of moden lifetyles over traditiond lifestyles can be quedioned, there
can be no judification for preventing the modernistion of communities with treditiond lifestyles
merdy to presarve traditiond knowledge The only way of preventing the loss of traditiond
knowledge is through documenting the traditiond knowledge. However the conventiond system
of intdlectud protection not only does not encourage the disclosure of traditiond knowledge for
documentation but adso gppears to militate agangt the ragpid documentation of traditiond
knowledge.

11. S Lanka has been a member d the Paris and Berne conventions for severd years and its
intellectua property legidation Code of Intelectud property Act of 1979 meets dready much of
Si Lankas TRIPS obligations. Although IPR legidation is currently beng amended to comply
with TRIPS, the idand does not at this point of time, plan to permit the patenting of life forms
An dterndtive sui generis system for plant variety protection as required by TRIPS, dthough a
ubject of much discussion, isdso dill not in place.

12.  However conventiond mechanisms for the protection of intdlectud property gppear
ineffective in protecting traditiond knowledge. The high cost of effective protection by petents is
fa beyond the means of mos holders of traditiond knowledge and the limited period of
protection does not fully compensate for the disclosure of the knowledge jedoudy guarded for
hundreds of years. Furthermore such protection is legdly week snce the novdty of treditiond
knowledge used over severd centuries may be legdly chdlenged and holders of traditiond
knowledge have neither the competence nor the wherewithd to meet these chdlenges While
trademarks may be usgful to protect expressons of treditiond knowledge like handicrafts, they
are of no use in protecting tradtiond knowledge itsdf. The same will be true for geographica
indicators if and when the internationd community permits ther use for the protection of
traditiond  knowledge Copyrighting of traditiond knowledge will be ineffective, as such
copyrights would be difficult to enforce.

13.  Traditiond knowledge that has not been documented survives today usudly as a “family
soret” dmilar to a trade secret. The knowledge is passed down from generation to generation
and is dosy guarded from those outsde the immediate family. However treditiond knowledge
maintained as family secrets have a tendency to lesk or gradudly move into the public domain
and their leekage cannot be effectively prevented unlike trade secretsin the corporate sector.

[11. COMMERCIAL EXPLOITATION OF TRADITIONAL KNOWLEDGE

14. Formdisad traditiond knowledge or lesked nonformdised traditiond knowledge often
forms the beds for sdentific invedigations usudly mede by foregn and locd scentids on Si
Lankan plants. These invedtigaions are amed a the discovery of subgances with commercid
potentid for exploitation as drugs or pedicides and are often undertaken in indudtrid countries
usng biologicd resources from deveoping countries. Agreements on benefit sharing are the
exception rather than the rule and rardy do deveoping countries recelve any sharing of the
benefit from commercid exploitation. A recent example is a S Lankan plat, Salacia reticulata,
long reputed and locdly exploited for its anttdiabetic properties. The plant and a rdaed plant
found in Si Lanka, Salacia prinoides have been invedtigated in Japan and the United States for
this activity and its hypoglycaemic condituents have been the subject of severd publications



(Yoshikawa et al., 1998a, 1998b, 1998c; Shimodo et al., 1998) and patents by Japanese
(Yamahara, 1999) and American (Inman and Reed, 1997) scientits with no reference to Si
Lankan paticpation. It is unlikdy tha any commercid exploitation of this discovery will result
in the sharing of benefitswith Si Lankaor the holders of the traditional knowledge involved.

15.  Traditiond knowledge exploited for the development of commercid drugs not only does
not provide any monetary benefit to the holders of the traditiond knowledge but is d<o in the
long term agang the interest of traditiond medicd practitioners and traditiond forms of
medicne

16. Many of the Eagen formdised medicind systems use a halidic goproach in deding with
disease. Disease is congdered to be caused by an imbdance in the human system in one of a
number of edements contributing to good hedth. These sysems therefore atempt to correct this
bdance by adminigering complex mixtures of medicines together with a trestment regime
extended over severd months 0 as to endble patients to correct the imbdance in these dements
and regan ther hedth. Wesern medicine on the other hand treats diseeses more rapidly by
patly addressng the symptoms of the disease and targeting specific metabolic reactions, which
are thought to induce these symptoms.

17. Thus many of the drugs usad in Eagern medicdnd sysems do not contain condituents
which are drongly active agang the particular diseese and ther activiies are often not
recognized by the bioassays used in Western medicine. However if such a component is
discovered and is successfully developed by a pharmaceuticd company into a drug, the work
would contribute to an ewichment of dlopathic medicine by drengthening the range of
medicnes avalable to treat the particular dissese While it may provide us with a better
underdanding of the bass of traditiond medicne, the overdl effect on treditiond medicine
would be negative. An effective drug developed from a preparation used in traditiond medicne
and successfully marketed in the Eagt will encourage people who normdly rdy on traditiond
medicine to shift to Western medicine.

IV.ACCESSAND BENEFIT SHARING

18, Vey few devdoping countries have legidated to meet ther obligations to the Convention
on Bioogicd Divearsty (CBD) and even fewer have st up mechaniams to implement the
legidation. In Si Lanka, saverd Committees have s, draft legidation has been formulated, a
procedure for monitoring research involving biological diversty and a code of ethics for
stientigs working in the fidd have been proposed, but the laws have 4ill not been brought
before Parliament.

19.  Since there are no laws in place today, foreign and loca scientists have had free access to
the locd biodiversty and traditiond knowledge. Even if some formd agreements have been
sgned, the contracts are often very wesk and provide for very little benefit sharing. Even if some
little benefit is shared, this rardy segps down to the actud holders of traditiond knowledge.

20. The uneven naure of property rdations within the world from those exiging between
naion daes right down to those within different communities determine the didribution of



benefits from the successful exploitation of traditiord knowledge Benefits therefore mainly
accrue to the devdoped world, with very little sharing of the benefit with sources of traditiond
knowledge in the devdoping world. If some of the bendfit reaches countries like Si Lanka that
too amilady will mainly accrue to those in the towns rather then to those in the villages and to
the ditein the village rather than to the actud holders of traditional knowledge.

21. The only way of ensuring the prior informed consent of holders of traditiond knowledge
and grester bendfit sharing in the exploitation of the knowledge is through regulated access to the
country’s biodiversty governed by effective CBD legidation. Unless such legidation is in place
no developing country can act agang the unethicd exploitation of ther traditiond knowledge,
even if the sources of materids and traditional knowledge are recorded in patents.

22.  Snce traditiond knowledge is often community based rether than individud based there
is a cae for sdting up a community trust fund which could adminiger the didribution of the
benefit to the communities involved. However, the experience of devedoping countries in the
digribution of bendfits to less poweful sections of society has often been that high overheads
drastically reduce the benefit actudly reaching the targeted recipients.

V.“SUlI GENERIS' SYSTEM

23.  Snce conventiond intdlectud propety rights regimes are indfective in  protecting
traditiond sydems, new sui generis sysems mus be devdoped for this purpose. A recent
proposd by Drahos (2000) which has been further developed in a report to the European Union
Directorate on Trade (CEAS Conaultants, 2000) contains many eements worthy of consderation
in the devdopment of a suitable sui generis sysem. The proposd envisages the establishment of
a globd biocollecting socety Smilar to a copyright collecting society, which would be a
depogtory of treditiond knowledge The society would license the use of the traditiond
knowledge to potentid users and monitor the use of the knowledge, ensure that roydties are
collected and digributed to the holders of the traditiond knowledge and edtablish a disputing
settling mechaniam.

24.  The differences between traditiond knowledge sysems in the different regions are great
ad thee may be a cae of sevad regiond biocollecting socidties rather than a globd
biocollecting society. A mechanism to establish globd priority for the knowledge deposited may
be necessary and this could be administered by a UN body. Smilar mechaniams eg. the patent
cooperdion tregty ae avalade in the conventiond IPR sysems Community and country
biodiversty regigers may be effective vehides for the naiond collection of treditiond
knowledge for depodtion in the regiond society.

25. The licendng of traditiond knowledge to usars should be nonexdusve and roydties
should be pad over a longer period, perhaps the period of protection envisaged under the
copyright rather than under the patent sysem. It may involve an upfront payment for access to
the knowledge and two leves of roydties a higher rae during the period of vdidity of any

patents arisng from the traditiond knowledge and a lower rae during the period of non-patent
commerdid exploitation.



26. Natud subgstances obtained from traditiondly used medicind preparaions even when
active ae rady suitable for commercd exploitation. The naurd subdances are often found to
decompose dowly in the presence of light and ar once they are separated from the complex
mixture. Furthermore, natura sources are often unable to provide the large amounts of meterid
required commercidly.

27. The product tha is findly maketed dthough born from an idea emeqging from
traditional knowledge can be dmilar or very different from the naturd substances present in the
medicind preparation and is often a synthetic product capable of facile indudtria production.
Any sui generis sysem which is developed must therefore ensure that benefits are shared by the
holders of traditiond knowledge even when the marketed product is not identicd to that present
in the preparations used traditiondly. The proportion of the benefit being shared could depend on
how closdy the marketed product resembles the materia traditiordly used.

28.  Although mogt drugs today are successful only if a synthetic andogue can be made and
marketed, there are rare indances when a naurdly occurring substance can be successfully
marketed. Benefits to the country and the community can then accrue not only from intdlectud
property but aso through loca exploitation of the materid, provided the biodiversty is exploited
in a sudanable manner. A plant product with a high demand may even lead to the growth and
devdopment of an agriculture based indudtry, which could indirectly contribute to improving the
living sandards of the community.

V1. CONCLUSONS

29. Traditiond knowledge is being rgpidly logt throughout the world and is a conssquence of
the modemnisation of trediiond communites which should not be prevented. The
documentation of the treditiond knowledge hed by these communities has taken on a new
urgency. Conventiond IPR regimes however discourage the disclosure of traditiond  knowledge
and hamper the documentation of tradtiond knowledge. There is therefore a need to develop an
dterndive sui generis sysem which will meet the needs of the holders of traditiona knowledge.
Such a sysem will nat only ensure the sharing of benefits but dso creste an environment which
would encourege the disclosure of traditiona knowledge that would othewise be logt to the
world. The devdopment of such a sui generis system is however no essy task and required the
concerted effort of the world community.
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