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1. Introduction

1 The purpose of this document isto inform the UNCTAD Expert Meeting
about WIPO' s existing work program on “Protection of Traditiona Knowledge,
Innovations and Crestivity,” and to asss discussions of the Mesting by drawing
attention to the intellectua property needs and activities covered in that work
program (Subprogram 11.1 of the WIPO Program and Budget for the 2000-2001
biennium). The present document summarizes WIPO's padt, present and future
activities (Sections 2, 3 and 4, respectively) and condudes with some reflections
on the roles of WIPO and other intergovernmenta agenciesin the protection of
traditional knowledge (Section 5). The document is based on the Background
Note issued by the Secretariat of UNCTAD as document TD/B/COM.VEM.13/2.



2. Thefundamenta objectives of WIPO includes to “promoate the protection of
intellectud property throughout the world ... where gopropriate, in collaboration
with any other internationa organization” (Article 3(i), Convention Establishing
the World Intdllectud Property Organziation (1967)). Pursuant to this objective,
WIPO continues to liaise dosdy with the Secretariat of the Convention on
Biologicd Diverdty (SCBD) on the protection of intelectua property in relation
to traditiond knowledge, innovations and practices rdlevant to the in Situ
consarvaion and susainable use of biodiversity. Furthermore, WIPO continues
its ongoing collaboration with the World Hedlth Organization (WHO) on the
protection of intellectud property in reaionto traditional medicina knowledge,
and with the Food and Agriculture Organization (FAO) on the protection of
intellectual property in relation to traditiona knowledge rdevant to the
preservetion and utilization of genetic resources for food and agriculture.

3. WIPO holds consderable expertise on the protection of traditiona
knowledge by intdlectud property. WIPO iswilling to contribute its intdllectud
property expertiseto UNCTAD’ swork on the utilization of traditional knowledge
in trade and development with aview to discharging activities of both
organizations within their respective fidds of expertise and mandates WIPO's
contribution of input and comments on the intdlectud property passagesin the
Background Note for the Expert Meeting (document TD/B/COM.1/EM.13/2)
exemplifies the moddities for cooperation between WIPO and UNCTAD inthe
protection of traditional knowledge. Thisaspect isdedt with further under in
Section 5 below.

2. WIPO and Traditional Knowledge 1998-1999

4. WIPO is one of the specidized agencies of the United Nations (UN) system
of organizations. WIPO's mandate is the promotion of the protection of

intellectud property (IP) throughout the world through cooperation among States
and, where appropriate, in collaboration with any other internationa organization.
The notion “intdlectud property” is defined in the Convention Edablishing the
World Intellectud Property Organization, 1967 to include rights relating to:

» |iterary, atistic and saentific works,

» performances of performing artists, sound recordings, and broadcasts;
» inventionsindl fidds of human endeavor,

»  gientific discoveries,

* indudrid desgns

»  trademarks, sarvice marks, and commercia names and designations,

= protection againg unfar competition; and,



= dl other rights resuiting from intdlectud activity in the indudirid,
stiettific, literary or artidtic fidds.

5. WIPO has currently 175 Member States and maintains its headquartersin
Geneva, Switzerland. Its main activitiesindude:

= fadlitating the condusion of new internationd treeties and the
maodernization of nationd legidation;

= adminidration of more than twenty internationd treetiesin the fidds of
copyright, related rights, patents, industrid designs and marks,

= providing technica advice and assistance to devel oping countries as part of
an extensve devel opment cooperation program;

» theassambly and assmilation of information and advice to adiverse range
of parties, and,

» the maintenance of servicesfor fadilitating the obtaining of protection of
inventions, marks and indudtrid designs for which protection in severd
countriesis desred.

6. WIPO began itswork on traditiona knowledge-related subject matter in
1978, when it developed modd provisonsregarding asui generis sysem for the
protection of expressions of folklore in collaboration with the United Nations
Educationd, Scientific and Culturd Organization (UNESCO). Thiswork resulted
in 1982 in the adoption of “Modd Provisonsfor Nationa Laws on the Protection
of Expressons of Folklore Againg lllicit Exploitation and Other Prgudicia
Actions”

7. In 1998, WIPO commenced anew et of activities designed to explore the
| P aspects of the protection of treditiona knowledge (TK). The main objective of
these activities was to identify and explore the | P needs and expectations of the
holders of TK, in order to promoate the contribution of the intellectud property
sysem to their sodid, culturd and economic development.

8. During this period these new activities were amed & issue identification,
recognizing that basic conceptud groundwork and systematic data collection were
required to assess the I P agpects of the protection of TK, and to identify the scope
of future work in away which reflects the interests of al rdevant sakeholders.
Tothisend, arange of activities was carried out by WIPO, indluding those
described in paragraphs 9 to 13 below.

9.  InJuly 1998 and November 1999, WIPO organized two Roundtablesto
facilitate an exchange of views among policymakers, indigenous peoples and other
holders of TK on the more effective gpplication of the I[P system for the protection of
traditiond and indigenous knowledge. The Ligts of Participants, Programs, and



Papers of these Roundtables are avallable from the International Bureau of WIPO
and on the WIPO website (<www.wipo.int/traditionaknowledge>).

10. Between June 1998 and November 1999, WIPO conducted nine fact-finding
missions (FFMs) to 28 countries in the South Pecific, Southern and Eastern Africa,
South Asa, North America, Centrd America, West Africa, the Arab countries,
South America and the Caribbean. The FFM s were designed to enable WIPO to
gan, first-hand, a sense of the needs and expectations of TK holders relating to the
protection of their TK. Whilethe IP needs of TK holders have been referred to in
other internationd fora, there had been no sysematic globd exercise by

internationd organizations to document and assess the | P-related needs of TK
holders. Asthe United Nations specidized agency responsble for the promotion

of 1P, WIPO undertook the FFMs as part of its study of current gpproaches to, and
future possibilities for, the protection of the IP rights of holders of TK.

Factud accounts of dl the misson activities were repatriated directly to the
TK holders and other informantsin the form of interim reports. Theinterim
reports from the nine FFMs are available from the Interretional Bureau of WIPO
and on the WIPO website (<www.wipo.int/traditionaknowledge>).

A generd report on dl the FFMs has been published in draft form for public
comment until December 15, 2000. The report identifies the main |P needs and
expectations regarding the protection of TK identified by WIPO during the FFMs.
The draft report has been made available for comment dectronicaly on the WIPO
webgte a <www.wipo.int/traditionaknowledge> and in paper form. After
December 15, 2000, comments received will be taken into account in producing a
find report which will be published in 2001.

11.  WIPO has undertaken, in cooperation with the United Nations Environment
Program (UNEP), an On-gte Documentation Project on the Role of Intelectud
Property Rightsin the Sharing of Benefits Ariang from the Use of Traditiond
Knowledge and Associated Biological Resources. This project produced three
case sudies which WIPO and UNEP jointly submitted to the fifth Conference of
the Parties to the Convention on Biologicd Diverdty (CBD), which took placein
Nairobi, Kenya, from May 15 to 23, 2000. The case sudies focus on cases where
intellectud property rights were used as atool for benefit-sharing in India, Mdli

and Nigeria The cases condtitute part of alarger Study undertaken jointly by
WIPO and UNEP on the role of intellectud property rightsin benefit-shaing in
repect of biologica resources and associated traditional knowledge. The
experiences included in these cases may provide lessons as to how the effective
protection of intellectud property rights can support the implementation of the

CBD with respect to the sharing of benefits arisng from the use of biological
resources and associated traditiona knowledge.



12.  In cooperation with the United Nations Educationd, Socid and Cultura
Organization (UNESCO), WIPO organized four regiona consultations on the
protection of so-caled “expressons of folklore” The consultations were designed
to enable representatives of WIPO Member States to exchange views, daify issues,
and provide guidance for WIPO' s future work in relation to the protection of
folklore. The Recommendations, Resolutions and other documents from these
Conaultations are avallable from the International Bureauof WIPO and on the
WIPO website (<www.wipo.int/traditiona knowledge>).

13.  Theinterdisciplinary nature of the subject metter involved made it
necessary for WIPO to participate in other internationa foraand meetingson
subjects such as food security, agriculture, the environment, indigenous
populations, sustainable development, trade, culture and biological diversty.
These were mostly organized by intergovernmentd agencies within the UN
system and certain nationd, regiond and non-governmenta organizations

3. WIPO and Traditional Knowledge: 2000-2001

14.  WIPO sexploratory work in 1998 and 1999 showed that TK isarich
source of cretivity and innovation. The issues are complex, however, and in

order to achieve better understanding and promote wider consensus, the
workprogram for 2000-2001 moves beyond issue-identification, and into a phase
of addressing basic conceptud problems and testing practical solutionsfor the
protection of TK. WIPO'sworkprogram for the 2000-2001 biennium responds to
severd of the needs and expectations identified during 1998 and 1999, and
indudesthefollowing:

» Thedeveopment of information materialsand holding of Infor mation
Workshops on options under the existing | P system for the protection of
TK

15. These materidswill provide practica information on options for the
protection of TK under the IP sysem. The materiaswill be amed & two main
target groups, being TK holders and the nationd 1P offices repongble for the
adminigration of the IP sysem in each country. The materidswill form the bass
of WIPO's TK -rdaed information and training activities, induding the workshops
referred to below. The same materiaswill also form the bass of an IPTK
Digtance Learning Course to be offered by WIPO in 2001. The Distance Learning
Program of the WIPO Academy takes full advantage of information technology
and the Internet, offering new teaching methods, especidly designed course
materids, evauation toals, tallored means of delivery, and expanded audiences.



Teaching takes place in the virtud environment of the WIPO Academy’ sweb Ste
a <http://academy.wipo.int>. Further information is avallable a thiswebste.

16. Themateridswill dso be used for WIPO information workshops on the IP
system and the protection of TK. The workshopswill provide information on the
IP system and the protection of TK to TK holders and other persons a the
grassroots leve, and to nationd 1P offices. In addition to these workshops, TK
protection is now amog invariably induded in the programs for the many training
activities organized by WIPO's Cooperation for Development Sector.

» |Pinformation, training and sandardsfor the documentation of TK

17. Theactivity would pursue two practica results (1) allow TK documentation
initiatives to manage I P rights (1PRs) during the TK documentation process, and
(2 dlow nationd 1P offices to integrate the TK documentation from those
initiativesinto their existing procedures for filing, examining and granting of 1PRs
under the exigting IP system. For example, by integrating TK documentation into
existing procedures and | P information systems, | P offices could include TK
documentation into ther prior art seerches when examining goplications for
patents in respect of TK-based inventions. The output of the activity would be
practical information materials on managing |PRs during the documentation
process, written in a“How To" -format and accessble to usars with limited IR
background. The information materialswould be gpplied in practicd training
workshops on IPR management for communities and key documentation
inditutions. The workshops would seek to link communities, documentation
initiaives, and nationd 1P offices so asto initiate cooperation between 1P offices
and TK documentetion initiatives at the nationd level

»  Studiesof actual examplesin which TK protection has been sought under
the IP system, and publication of the lessons learned

18. Theadivity will provide practica information on pecific and actua
examplesin which indigenous and local communities have taken advantage of, or
attempted to use, the | P system to either protect their TK or to further their own
interests in the commercid application and utilization of their TK. The output of
the activity will indude practica information on difficulties and successes
experienced in goplying the IP system to TK, lessons learned and divergences
between identified needs of TK holders and the protection provided by the exiging
IP system.



» Feadbility sudieson the applicability of cusomary lawsto TK

19. TK holders are subject to both customary and modern legd sysems, since
their knowledge condtitutes subject metter to which both may apply. The
interfaces, amilarities and differences between cugtomary and modern legd
systems require understanding and management. This activity would seek waysto
manage the relationship between modern and customary understandings of 1PRs
over TK subject matter. 1t would record cusomary law sysems and related
culturd undergandings rdevant for TK protection and draw implications how the
IP system may recognize and use cusomary law to manage the rdaionship with
TK holders.

= A pilot project on collective acquisition, management and enfor cement of
IPRsin TK

20.  Oneof theproblemsinthe IPTK field isthe collectivity of creation and
ownership of TK. Thisactivity would oedificdly addressthisissue by exploring
options for the callective acquistion, adminigration and enforcement of IPRs by
TK holders associations. It would seek to examine the capacity of a sdlected
community or TK holder association to acquire, collectively exercise and enforce
al revant IPRs on behdf of the holders.

4. The WIPO Intergovernmental Committee on Intellectual Property and
Genetic Resour ces, Traditional Knowledge and Folklore

21. Following discussons among WIPO Member States which commenced in
September 1999 about intellectud property and genetic resources, the WIPO
Generd Assembly, at its 261" Session, held in Geneva from September 26 to
October 3, 2000, decided that a distinct body should be established within WIPO.
The main objective of this body isto fadilitate discussions among Member States
and that, in addition to the issue of genetic resources, the discussions should aso
include the results of WIPO's previous work on the related fields of traditiona
knowledge and expressons of folklore. To this end, the Member States decided to
egtablish an Intergovernmental Committee on Intdlectud Property and Genetic
Resources, Traditional Knowledge and Folklore.

22.  Thelntergovernmentd Committee will condtitute aforum in which
discussons may proceed among Member States on three primary themes:
intellectud property issuesthat arise in the context of (i) accessto genetic
resources and benefit-sharing; (i) protection of traditional knowledge, whether or
not associated with those resources; and (iii) the protection of expressons of
folklore



23. Thelntergovernmenta Committee will be open to dl Member States of
WIPO. Asisusud in WIPO bodies, rlevant intergovernmental organizations and
accredited internationa and regiond nornt governmenta organizetions will dso be
invited to participate in an obsarver capacity. It isforeseen that the Committee
would hold itsfirst sesson in the Spring of 2001.

(i) Accessto Genetic Resources and Benefit-Sharing

24.  Intdlectud property questions rdaed to access to genetic resources and
benefit- sharing arise in four main contexts. These contexts rely upon a shared
undergtanding of the meaning of certain terms, such as“ genetic resources,” which
should accordingly be the subject of definitions to which attention should be given
a the outset. The four main contexts concern the role of intellectua property
rightsin:

» Contractual agreements for access to genetic resources. Access agreements
for genetic resources, such as materid trander agreements (MTAS), raise
questions on therole of IPRs in repect of: ensuring control over ex-situ use of
genetic resources, technology transfer and joint research and devel opmernt;
the exploration of the passibility of joint ownership of IPRs, ensuring
continued customary use of genetic resources, etc. Member States may wish to
condder the development of “best contractua practices” guiddines and modd
intellectud property clausesfor MTAs and other access agreements.

= Legidative, administrative and policy measures to regulate access to genetic
resources and benefit-sharing. Issuesaisgng in the deveopment of netiond
and regiond access legidaion indude the role of intellectud property rights
regarding: prior informed consent procedures, ensuring the recording of
ownership interestsin inventions that arise from access to or use of genetic
resources, trander of and access to technology in the context of benefit-
shaing; and joint research and development as aform of non-monetary
bendfit-sharing.

=  Multilateral systemsfor facilitated access to genetic resources and benefit-
sharing. Multilaterd systems, such asthe system currently being developed
for plant genetic resources for food and agriculture, raise numerous intellectua
property issues, induding: possbleintdlectud property-based benefit-sharing
mechanisms, acquistion of intellectud property rights over genetic resources
placed in the multilaterd sysem; access under the multilateral sysem to
genetic resources covered by intellectud property rights, transfer of and
acoess to technology under the multilaterd system; and the rights of holders of



traditional knowledge associated with genetic resources placed in the
multilaterd system.

= The protection of biotechnological inventions, including certain related
administrative and procedural issues. Intelectud property issuesin thefidd
of biotechnology indude: licenang and other issues rdated to the use of rights
in biotechnologica inventions, adminidrative and procedurd issues related to
the examination of patent gpplications directed a biotechnologicd inventions,
the relationship between patents and other forms of intellectud property
protection for biotechnologicd inventions, and certain agpects, rdated to
ethical and environmentd issues, animad and human hedlth.

25.  Ineach of these four contexts intellectud property issues arise regarding the

protection of traditiona knowledge related to genetic resources. Theseissues are
dedlt with separatdy under the next heeding.

(i) Protection of Traditiona Knowledge

26.  Based on WIPO's previous work, intellectua property issues regarding the
protection of traditiona knowledge related to genetic resources, and traditiond
knowledge, innovations and credtivity in generd, can be grouped in four

caegories.

=  Terminological and conceptual issues. Issuesto be discussed in this category
include: the selection of gppropriate terms to describe the subject matter for
which protection is sought; acdear definition or description of what is meant
(and nat meant) for intellectud property purposes by the sdlected terms, study
of cusomary laws and regulatory systems that gpply to traditiond knowledge
inloca and traditiona communities; examinaion of certain conceptud issues,
such as collectivity of cregtion, innovation and ownership and cultura
understandings of property rights.

» Sandards concerning the availability, scope and use of intellectual property
rightsin traditional knowledge. Issuesindude: inthe short term, fadilitating
accessto theintelectua property system to enable traditiona knowledge
holders to acquire and use intellectud property rights where available under
current gandards; in the longer term, the possible development of new
dandards to protect traditiond knowledge not protected by exiding intellectud
property tools, the daboration of an internationd framework for traditiona
knowledge protection, and the development of a systemn of “community” or
“collective’ rights to protect traditiona knowledge.

1C



= Certain criteria for the application of technical elements of standards, namely
legal criteria for the definition of prior art and administrative and procedural
issues related to the examination of patent applications. Issuesin this category
indude theintegration of traditiona knowledge into the procedures of 1P
officesfor filing, examination, publication and granting of indudtrid property
titles through the documentation and publication of traditiona knowledge as
searchable prior art, where 0 desired by the rlevant traditiona knowledge
holders, an andysisof how prior art is established for purposes of patent
examinationsin the context of traditiona knowledge; and the provison of
legd assgance with traditiond knowledge documentation.

» The enforcement of rightsin traditional knowledge. Thisinvavesfadlitating

access to theintdllectud property system, to enable traditiona knowledge
holders to use and enforce rights under the intellectud property system.

(i) Protection of Expressons of Folklore

27.  Thefour regiond consultations on the protection of folklore, mentioned in
paragraph 12, above, recommended that WIPO should increese and intengfy its
work inthefidd of folklore protection. Recommendationsfor the legd protection
of folklore focused on the development of asui generisform of legd protection a
theinternationd leve. Three of four consultation meetings congdered the
UNESCO-WIPO Modd Provisions (1982) to be an adequate Sarting point and
relevant groundwork for future work in thisdirection. One conaultation
recommended “to develop, in the shortest possible time, a broad consensus among
Saesin favor of an internationd regime’ (African Recommendation). Such a
consensus among States seems to require detailed Member State discussons on
issues such asthose referred to in paragraph 26, above, insofar asthey are rdevant
dsotofalklore. Furthermore, discussons a the Thirty-Fourth Series of Meetings
of the Assamblies of the Member States of WIPO, held from September 20 to 29,
1999, pecified that gpecid atention in this context should be given to the
protection of handicrafts (see document A/34/16, paragraphs 29, 113 and 142).

5. Intelectual Property and the Harnessing of Traditional Knowledge for
Trade and Development: The Role of WIPO and other Specialized United
Nations Agencies

28.  For morethan hdf acentury devel opment policies have been dominated by
theideathet the role of nationdl governments and inter-governmental
organizationsisto provide what poor people lack, for example funding, training,

or employment. Development strategies have not built upon resourcesin which
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poor people often are rich, such asther own knowledge, innovations and
cregtivity. A bottom-up gpproach to trade and development, which reversesthe
understanding of agency in the devel opment process, might be fecilitated by
‘Harnessng TK for Trade and Development,” as outlined in Section V of
document TD/B/COM.1/EM.13/2.

29.  Lessonslearned from WIPO' swork on intellectud property and traditiona
knowledge suggest thet in order to harness TK for trade and development in this
manner, the legd protection of TK by intellectua property rightsis a necessary

but by no meansthe only requirement. Apart from intellectud property rights
issues, the utilization of TK for trade and devel opment requires additiond

dements which merit attention from inter- governmenta organizations and which
the Expert Megting may wish to focus on. The following paragraphs set out some
exemplary dements, which WIPO is not able to cover, and which the Expert
Meeting may congder within the mandate of UNCTAD.

30. Inorderto haness TK for trade and development it is necessary to combine
thelegd protection of TK with investment and entrepreneurship. As suggested in
the Background Note, this may be achieved through “ comprehensve Srategies to
harness TK for development and trade, reflecting the national development
objectives and interests of indigenous and locad communities’ (paragrgph 60). In
addition to legd protection, such comprenensive Srategies might include, inter

alia, the following three Seps

(1) documenting and disseminating TK:
= |inking innovators from the private and public, the forma and
informa sectors,
» dissmingting TK to link TK holders with investors and
entrepreneurs,
= promoting laterd learning among TK holders,

(i) converting TK into products and services.
= fadlitating access to venture captid;
= fadlitating access to micro-credit;
= gding up of innovaions,
= edablishing R & D partnerships between forma and informa
innovators;

(i) commerddizing the TK -based products and services.
» market research;
= maket development and generation of consumer demand for TK-
based products;
= trade policy incentives for TK -based products.



31. Comprehensve srategiesfor TK in trade and development should
encompass these three dements which are distinct from the development of new
dandards concerning the availability of intdlectud property rightsfor TK subject
matter, which would be the mandate of WIPO. The establishment of
comprehensve drategies for the harnessing of TK in trade and development may
require legd protection of TK inter alia, but it is not conditiond upon the
establishement of intellectud property protection for TK. Rather, it requiresthe
provison of accurate intellectud property information for the effective use of
intdlectud property in such development drategies. Based on its experience with
the protection of TK, WIPO would be willing and able to provide accurate
intellectua property information as a contribution to the devel opment of such
comprehengve drategies

32. Spedificdly, Subprogram 11.1 of the WIPO Program and Budget for the
2000-2001 biennium on “Protection of Traditiond Knowledge, Innovations and
Credtivity” provides, inter alia, for thefalowing Man Activity:

Provision of technical intellectual property adviceand information to other
organizations, United Nations bodies, fora and parties dealing with
questions concer ning the protection of traditional knowledge, innovations
and creativity, such as, the Ad Hoc OpenrEnded Inter-Sessional Working
Group established in respect of Article 8(j) of the Convention on Biological
Diversity (the CBD), the World Health Organization (WHO), the Food and
Agriculture Organization (FAO), the United Nations Environment
Programme (UNEP), the World Bank, the World Trade Organization
(WTO), the United Nations Educational, Social and Cultural Organization
(UNESCO), the United Nations Human Rights Commission and the
Working Group on Indigenous Populations, and the World Conservation
Union (IUCN), through the provision of written materials and participation
in relevant conferences, meetings and seminars. (WIPO Program and
Budget for the 2000-2001 Biennium, document A/34/2: p. 98-99)

33.  Pursuant to thisMan Activity, WIPO iswilling to provide technica
intellectud property advice and information to UNCTAD in support of its
activities rdating to traditiond knowledge, trade and development.

6. Concluson
34.  WIPO recognizes that intellectud property rights are a necessary but not the

only requirement for harnessing traditiona knowledge for trade and deve opment.
Asthe gpedidized UN -agency respongible for intellectua property, WIPO hopes
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that itswork on intellectud property protection will contribute to the harnessing of
traditiona knowledge for a sustainable and bottom-up approach to trade and
development. Since 1998, WIPO'swork has amed a producing and providing
accurate technical intdlectud property information to the rlevant sakeholders
and internationa organizations, particularly regarding the rlevance of intdlectud
property for traditional knowledge and biologicd diversty. On the bass of
written requests, WIPO can provide further generd information on intellectud
property to UNCTAD.

[End of Document]



