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Thailand: Short-listed Subjects of the UNCTAD/FIELD Project on Building Capacity for Improved Policy Making and Negotiation On Key Trade and Environment Issues
Part 1: Introductory Note
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	Trade and Environment Capacity Building for Thailand: 

Thailand has been chosen to be one of the coordinating countries in this UNCTAD/FIELD capacity building project, which aims to strengthen selected developing countries of Asia in policy making and negotiation on major trade and environment issues of their own interests. It is hoped that some of these issues would have common regional feature so that regional policy dialogue could be initiated. End results may be exchange of national experience and information, and/or common regional proposals on issues of common interest, which could then be turned into future activities by participating countries.

Thailand in Brief: 

Thailand, formerly known as Siam, is bordered by Malaysia in the south, Myanmar to the west and north, Laos PDR to the northeast and Cambodia to the east. The Kingdom is a democratic country, which has a King under the present popular constitution, conferred in 1997. 
Thailand has an extensive coastline with two separate shorelines, along the Gulf of Thailand, and to the west along the Andaman Sea. Thailand covers a total area of 51.3 million hectares and it has a population exceeding 63 million, with a growth rate of 1.5 % per annum (average 1981-1996), which continues to sustain. Other detailed characteristics of Thailand can be seen in Table 1 below.
Thailand has experience dynamic change in its economy, which was mainly agriculture-based, towards industry and services. Though Thai economy has been diversified into manufacturing and service industries, agricultural production remains prominent in many respects in the three principle sectors; in 1997, for example, 51% of the available workforce was employed in agriculture-related occupations (National Statistical Office 1997). The structural change, enabled by its liberal economic policies, openness, and strong financial policies (especially before 1990), has made it possible for Thailand to continuously increase per capita income in impressive fashion. Before the financial crisis in 1997, per capita income in 1994 dollar was slightly more than US$2000 (Table 1). Absolute poverty fell rapidly to 13% in 1994, and might have fallen steadily thereafter.

The 1997 financial crisis brought per capita income back to the level in mid 1990s. The financial ill has later turned into an economic turmoil, resulting in a fall in GDP growth rate from 8.6% in 1995 to -7.8% in 1998. There was a severe contraction of the overall economy, causing massive layoff and over-capacity in the industrial sector. Thailand had to resort to IMF for help. Tight economic austerity was subsequently introduced—much to the criticism of social opinion leaders who foresaw backfires from too stringent economic measures. However, the situation has since recovered slightly, in response to subsequent economic measures that were modified with approval of the IMF. 

A new government took office in 2000, although most of the austerity measures remain intact. The new government implemented a number of popular policies promised during the campaign. These measures injected much needed financial capital into the local economies, while international trade continues to be expected, and to play a central role in bringing into the country much needed foreign capital. By 2002, the economic growth is optimistically projected to be 4.4%, with quite stabilized inflation
 and exchange rates. Non-performing loans have been “technically solved” by Thailand Asset Management Corporation (TAMC). After some outcries, the liberal policy of the government towards credit cards is eventually curbed. Oppositions to the too liberal policy feared that the ill-managed policy and the remaining risks in economic recovery might trigger non-performing loans among individuals. That would mean bad news for TAMC or the government.



	


	


Table 1: Basic statistics for Thailand
	Indicators
	1990
	1994
	1997 

	1998
	1999
	Annual Rate of Change

	Population (million)
	56.3
	59.1
	60.82
	61.20
	61.80
	1.05 %

	Population Annual Growth Rate ( %)
	0.74
	1.30
	(1996) 1.10****
	1.1
	0.3
	0.9

	Urban population to total population (%) #
	18.7
	19.1
	18.15
	18.4
	na
	na

	GDP (1994 million US$)
	77,847.7
	107,469.6
	(1996p) 123,801.6
	109,734.4
	114,366.36
	8.7 %

	GDP Per capita (at 1994 US$)
	1,562.8
	1,850
	(1996p) 2,186
	1793
	1850
	1,848

	Estimated share of key economic sectors in  GDP ( %)
	
	
	
	
	
	

	   - Industrial GDP ( %)
	28
	30
	(1996p) 31.42
	32.22
	34.56
	31.24

	   - Services GDP ( %)
	12
	10
	(1996P) 9.96
	11.54
	11.68
	11.04

	   - Agriculture GDP ( %)
	13.5
	11.4
	(1996P) 10.58
	11.61
	11.43
	11.7

	Population in destitution  (%) 
	15.8
	(1992) 13.0
	na
	13.0
	na
	na


Note:
This table was calculated using methodologies devised in each respective year. 

 na = not available. # Urban is defined by municipal areas.

Sources:  Provided by National Account office, National Economic and Social Development Board (NESDB),  1995.  Thailand in Figures and website: http://www.nesdb.go.th


*   One rai is  equal to 1,600 square meters 

** TEI,1999, “Study Report on the State of the Environment According to Agenda 21” Prepared for the    Commission on Sustainable Development (Human Settlement), Final Report Submitted to OEPP, by TEI, June 1999, (Thai).  

*** Agricultural Statistics of Thailand, Crop Year 1983/84, 1993/1994, 1995/1996, 1997/1998 and website: http://www.oae.hpcc.nectec.or.th
**** Social Indicator 1997. National Statistic Office, Office of the Prime Minister   

***** Registration Division, Local Administration Department. Ministry of Interior.

International trade:

Thailand has long been very open to international trade. Coupled with skills already exist among the Thai labor force and abundant natural resources, Thailand has been able to produce relatively more cheaply than others in a large number of products, especially agricultural products. This comparative advantage resting initially with agricultural products was later extended to industrial production.

Thus, the country has been using foreign trade to drive its growth and development engines, and as a means to acquire needed capital goods and consumer goods (visibly so in the 19th Century for the ruling class). Thailand shifted its development policy from supporting import substitution to export promotion, which took place in early 70’s. The shift was soon enough for Thailand to capture the first inflow of overseas investment and overseas development assistance (ODA) from Japan and other more-industrialized countries from North America and Europe.

Among others, the Board of Investment (BOI) has been instrumental in this endeavor. BOI was established to spur investment, especially in manufacturing, consistent with government policies. Besides other non-financial incentives, numerous fiscal policy measures and soft loans have been granted to candidate industries applying for supportive measures from the Thai governments. BOI is administered by a board that has the power to grant investment promotion incentives, which range from tax breaks to exemption of import duties for machinery and other raw materials. 

The industrial promotion finally produced impressive results for Thailand: the economic structure has been diversified away from its traditional agricultural base towards industrial and service sectors as seen in their respective shares in the gross domestic product (GDP), Table 1 above. Indeed, economic growth before 1997 was impressive, thanks mainly to the export opportunities. 

Table 2 below shows that total value of trade surged from 1,443 billion Baht in 1990 to 5,650 billion Baht in 2001. It should be noted that even after the crisis in 1997 of the Thai economy, international trade continued to play a very crucial roles: exports enabled Thailand to fetch necessary foreign exchange for financing its huge budget deficit and to sustain employment; imports were important for injecting capital inputs into its ailing industries, and nurturing the healthy agricultural sector.

Table 2: Trade statistics of Thailand (Billion Baht)*

	Year
	Total
	Import 
	Export 
	Trade Balance

	1990
	1,443
	853
	590
	-263

	1991
	1,685
	959
	725
	-234

	1992
	1,858
	1,033
	825
	-209

	1993
	2,112
	1,171
	941
	-230

	1994
	2,507
	1,369
	1,138
	-232

	1995
	3,170
	1,764
	1,406
	-357

	1996
	3,244
	1,833
	1,411
	-422

	1997
	3,731
	1,924
	1,807
	-118

	1998
	4,022
	1,774
	2,248
	474

	1999
	4,122
	1,907
	2,214
	307

	2000
	5,272
	2,494
	2,778
	284

	2001
	5,650
	2,757
	2,893
	137


*Figures are rounded (before 1998, the US dollar was equivalent to about 20-25 Baht; since then it has oscillated around 40 -45 Baht).


Source: Ministry of Commerce

Today, exports from Thailand have changed very markedly from its early days when industrialization was in its infant stage. Only three “traditional” products remain on today’s top ten exports: garment, rice and para rubber. Their respective shares in export values are also falling, indicating either Thailand’s eroding comparative advantage in these products to new emerging exporters such as India, Pakistan, China and Vietnam, or falling relative export prices. The rest of other exports are “new” products that benefit from relocation or expansion of these industries from the North, while others are products of more recent “discoveries”, namely shrimp, jewelry and plastic pellets. (See Table 3 below).

The emerging new export structure suggests a number of observations: (i) Thailand’s comparative advantage in some products is eroding; (ii) Thailand is keen to compete in new product categories with its Western counterparts; and (iii) Thailand still depends on a number of traditional products, in which it has to compete with new supplies.
Table 3: Top ten imports and exports

	Exports
	1997 share
	2001 share
	Imports
	1997 share
	2001 share

	Computers and parts
	12.2
	12.0
	Electrical machinery
	11.0
	11.6

	Integrated circuits
	4.2
	5.4
	Industrial machinery
	13.2
	9.6

	Vehicles and parts
	2.7
	5.0
	Crude oil
	7.5
	9.7

	Garment
	5.4
	4.5
	Integrated circuit
	6.4
	8.8

	Frozen shrimp
	2.6
	3.4
	Chemicals
	7.4
	7.9

	Jewelry
	3.1
	2.7
	Computers and parts
	5.0
	6.1

	Plastic pellets
	1.3
	2.5
	Iron and steel
	5.3
	3.8

	Rice
	3.6
	2.4
	Metal products
	3.3
	3.1

	TV and parts
	2.4
	2.4
	Jewelry, silver and gold
	1.9
	3.1

	Para rubber
	3.2
	2.0
	Ore, and other metals
	2.5
	2.6


Source: Ministry of Commerce

Surprisingly, Thailand’s trading partners have not changed much over the years. They remain to be Japan, EU and North America (Table 4). Over one-third of Thailand’s trade is concentrated on Japan and the USA. Combined with that of the EU, these countries account for about half of trade value in 2001. This has been a dominant feature of Thailand’s international trade, making it very dependent on these major trading partners’ economic situation. By the same token, once environment is linked to trade by these countries, or group of countries, Thailand becomes so vulnerable to their counterparts’ environmental policies or expectations.

Table 4: Major trading partners and trade value (Billion Baht)

	Trading partners
	1997 value
	2001 value
	2001 share

	Japan
	763
	1,059
	18.7

	NAFTA
	665
	982
	17.4

	USA
	623
	907
	16.0

	Canada
	33
	50
	0.9

	Mexico
	11
	25
	0.4

	EU
	559
	804
	14.2

	Germany
	136
	183
	3.2

	UK
	106
	147
	2.6

	World
	3,731
	5,650
	100.0


Source: Ministry of Commerce

It might not be a big surprise to see that Thailand’s structure of imports also changed from the early 1970s. Table 3 below shows that most of today’s imports are capital goods, or raw materials used to support exporting industries. Parts and components, raw gems, silver and gold are examples, which are in the top ten list. This suggests the dependency of Thailand’s export power on overseas raw and intermediate goods.
Thailand Environmental Profile:

Thailand supports an extremely diverse fauna and flora. Situated in the Indo-Chinese peninsula of the Oriental region, the country has been described as a "zoogeographic cross roads", being sanctuary to many species. For example, the avifauna comprises Sino-Himalayan, Indo-Burmese, Indo-Chinese and Sundaic elements, to which may be added large numbers of migrant visitors from the Palaearctic region (Round, 1988). Current knowledge of the flora and fauna is not complete, but it estimated that some 20,000 to 25,000 species of vascular plants are present, including 10,000 to 15,000 flowering species. This includes more than 500 tree species and 1,000 orchid species. Approximately 891 bird species have been recorded, of which roughly 638 breeds or formerly bred within the country.  Mammals number about 265 species (Lekagul and McNeely, 1977), fish approximately 1,450, reptiles at least 300 and amphibians at least 100 (Taylor, 1965). Twenty-five mammals and 34 birds are listed in IUCN red lists and require special protection. In addition there are 454 endangered plant species. The biodiversity index is calculated at 9.8, resulting in an ultimate protection target of 9.9%.
Threats to species diversity stem from destruction to forest habitats and over-fishing practices. Forest cover was reduced from 60% in the 1960s to a mere 20% at the present time because of several pressures, although efforts to conserve existing forests and reforestation/afforestation have received strong public supports. The government policy to increase forest cover to 40% of the total area (25% of which will be conservation forests and 15% for commercial forests) has slowly been implemented. A new community forest bill is in its final reading at the Parliament. The hope is to improve forest management regimes, traditionally centralized, with low participation of forest-dependent peoples and communities.

Environmental challenges for Thailand began to change faces too as a result of accelerated industrialization and improved standards of living for the Thais who benefit from economic development. Rather little attention, or low priority, was given to environmental consequences of liberalization of trade and investment. Early in its industrial promotion, employment generation had been one of the very core policies (Jesdapipat, 1997). To some extent, industrialization and a shift towards chemical agriculture have caused a trade-off for Thailand’s natural assets and have generated air and water pollution and hazardous wastes. Attention given to the environment has been recent, for some good reasons such as, inter alia.

· Environmental challenges are mounting in all forms, including those that are out of mind simply because they are out of sight (e.g., heavy metals, pesticide sedimentation).

· Thailand has the capacity to treat only a quarter of hazardous waste being generated annually.

· The end-of-pipe approach has been ineffective and at increasingly higher financial and public costs.

· Existing environmental laws and regulations have not been adequate in coping with new challenges.

· Enforcement capacity of responsible agencies is weak.

· For some, avoiding benefits are far out-weighting costs of compliance, mirroring system inefficiency and unequal level playing fields among industries, and the call for improved environmental governance.

· Technical or technological capacity of firms to deal with environmental challenge is either lacking or insufficient.

Most importantly, major groups in Thailand, including the governments, have found that a business-as-usual strategy that does not give priority to sustainable development, the environmental component being one aspect, would not only curtail Thailand’s competitiveness in the long-run, but it would undermine Thailand’s own capacity to recover from current economic ills. Hence, economic and social development policies and plans of later dates have paid special attention to identifying development/environment synergies that would assist Thailand on its drive for sustainable development.

Thailand and Sustainable Development:

Thailand is committed to sustainable development, despite reality it has faced in realizing the sustainable development goals. It has established a national commission on sustainable development to supervise its implementation of Agenda 21, which is a key “menu” of sustainable development from the Rio Earth Summit. More recently, it signed the Plan of Implementation during World Summit on Sustainable Development (WSSD) took place in Johannesburg, South Africa. Thailand is also signatory of a large number of multilateral environmental agreements (MEAs) such as the United Nations Framework Convention on Climate Change (UNFCCC) and Kyoto Protocol; Montreal Protocol, Basel Convention, etc, showing its commitment to protecting natural heritage of its own and global environment. (MOSTE, 2002).

Thailand’s commitment to sustainable development has been reflected in other aspects, including, but not limited to:

· Its current constitution which respects this concern, and recognizes the needs for participation of major groups in sustainable development;

· Its enactment of laws, regulations and policies to protect the environment and to conserve natural resources;

· Its active engagement in the World Trade Organization (WTO), especially in finding synergies between trade and environment;

· Thailand’s participation in the Rio process and implementation of Agenda 21;

· Thailand’s subscription to voluntary initiatives that are environmentally sound such as ISO 14000 and cleaner production;

· Thailand’s pioneer initiative in energy efficiency and demand-side management (DSM);

· Thailand’s promotion of renewable energy and sustainable livelihood.

· Its drive to reforest and afforest degraded areas so that the 40% total area will be forest cover. This goal will be met with a number of measures within the next few years.

Thailand has already implement a 20-year environmental plan, and has learnt through the hard time after the 1997 financial crisis that good governance is an important component of development sustainability. 

Thailand’s participation in the World Summit on Sustainable Development (WSSD) should perhaps be mentioned. This participation, and in particular its ratification of Kyoto Protocol, certainly accentuates Thailand’s strong belief in making sustainable development operationalized. A new National Commission for Sustainable Development (NCSD) has been established, chaired by the Prime Minister. The fact the the NESDB is secretariat of NCSD and the Prime Minister chairs the Commission show political commitments of Thailand to sustainable development. 

Part 2: Key Issues

Process:

UNCTAD and its counterpart, namely the Office of Environmental Policy and Planning (OEPP) organized a first needs assessment meeting for the project on May 21, 2002 in Bangkok. The meeting was designed to cover as many national stakeholders of international trade and environment as possible, (see list of participants in Appendix A). About fifty persons from various stakeholders attended the meeting.

Focal Point, strategy and Selected Issues:

OEPP was designated by participants to be the national focal point.
 OEPP expects to work closely with other related agencies, especially the Ministry of Commerce which is the lead agency for international trade negotiations and the Federation of Thai Industry (FTI), which represents the major industries in Thailand.

The discussion and the consensus-building exercise in the meeting resulted in the following six issues being recommended for implementation in the project: 

· Negotiation skills

· TRIPS and traditional knowledge

· Market access

· Resources recovery 

· Technology transfer

· Biological diversity trade

After the first consultation in May, OEPP circulated the summary of the meeting to all related agencies for further comment and suggestions. Representatives from the private sector underlined their interest in government policies that encourage more recovery of waste, and lend further support to private sector’s interest in resource recovery. The latter has empirical relevance and is consistent with current policy development, which aims to apply economic instruments to encourage sound and safe forms of waste management. Meanwhile, the trade sector representatives wished to bridge the “gaps” between trade and trade and environment negotiations. 

OEPP and the Consultant, in consultation with key individuals in trade and trade and environment circle conceive that there are other trade and environmental challenges beyond the six topics that might need to be identified and discussed the matter with a wider audience, especially the small and medium enterprises (SMEs), trade officers and consumer groups. To that end, another internal consultation with some ten key individuals representing concerned government agencies (including trade negotiators), FTI, representative of NGOs and academics was organized. Participants had a very lively discussion and later reconfirmed that the above six topics were considered suitable for a capacity building exercise in this project.

Specifically, after a long discussion and debate, the following priorities were identified:

1. TRIPS and traditional knowledge (TK), possibly with cross-cutting considerations with other sub-issues concerns;
2. Market access in relation, but not limited, to environmental measures, environmental goods and services, manufacturing goods and agricultural products;
3. Resource recovery considered in conjunction with potential for technology transfer and capacity building for the private sector;
4. Technology transfer in renewable energy, with possible focus on small and medium size enterprises (SMEs);
5. Access, benefit sharing and trade in biodiversity in light of TRIPS and Traditional Knowledge;
6. Strengthening trade and environment negotiation skills, to be implemented in conjunction with public education on trade and environment negotiations.
Participants agreed that the top two issues should be proposed for discussion with UNCTAD/FIELD, and that detailed project activities should be discussed at a later stage. Interviews of key individuals at later stage produced the following conclusions:

· This project could be useful for Thailand because of the existing gaps and low capacity to understand and engage more effectively in trade negotiation. However, the expected outcomes of this project will depend on a number of reasons that hinge mainly on how the coordination is to be arranged, and the commitment of those who are involved, especially host agencies. The chance of project success depends on the government policy and opportunities for participation of stakeholders of each topic. 

· Most of those who were interviewed did not feel that the project would produce a significant change to Thailand’s engagement in trade negotiation and implementation of Thailand’s commitments. That engagement is long-term, while the project intervention is short-term. It is also felt that how results could be sustained, either at the national or regional levels, depends on how critical the challenge is, and how clear potential impacts or gains are calculated and communicated to stakeholders.

· On coalition building through this project, it was generally felt that the goal might be difficult to achieve at the regional level. The competing interests among participating countries could make it difficult for the present project to turn competition into cooperation. Such a goal could be more effectively addressed via other mechanisms, such as the current Thai government’s initiative to establish commodity-producing groups for closer consultation and exchange of trade information.

· There are others who see complementarities of this project intervention to existing initiatives that the government has already started. The case in point is the preparation of four key industries (food; electronics; leather; automobile) to comply with EU’s new WEEE Directive and IPP plan.

· Given the existing gap between negotiators and industry/agriculture stakeholders and the general public the project might be an opportunity for consolidation of selected major stakeholders and individuals who either have high stakes or interests in trade and environment debate. The project can target this group of key stakeholders to be its “core” both in the planning and execution of the project. Each individual’s network in the country and in the regional will be resourceful for the project—provided that the project gives some “space” for these individuals to play.

· No one could foresee the exact activities to be carried out in this project, and the timeline. It is preferred to entrust participating members in each group of the priority issues to further assess needs and activities to address these needs and existing gap.
 

· One interviewee (who is a lawyer specialized in IPR) expressed his concern that current government policies and measures regarding IPR do not truly address the very basic interests of Thailand. More specifically, the government has chosen to protect foreign IPR while ignoring the protection of local IPR and raising awareness. This project could potentially help fill the gap. 

· The discussion on training needs involves different opinions, and a wide range of possible activities. There is no doubt that awareness-raising activities are important. The type of training to build real capacity to engage more effectively in a negotiation must be different from training for implementing commitments. 

Below are details of TRIPS and Market Access issues that are relevant to Thailand’s situation. This information is provided as background information to facilitate further consultations on theme and sector selection for project implementation.

The Agreement on Trade-Related Intellectual Property Rights (TRIPs) and Thailand
Intellectual property (IP) was brought within the international trade regime of WTO primarily due to pressures from industries and governments in the North, particularly the U.S., Europe and Japan.  The TRIPs Agreement does reflect the need to maintain a balance between the interests of producers and users of IP, and social welfare, but it does not indicate what the appropriate balance is. For developing countries in general impacts of IP on traditional knowledge is of main concern. The capacity to negotiate and implement TRIPs is important for Thailand for at least two reasons: Thailand lacks the capacity to do so
 and the issues are too complex for the general public, stakeholders of TK in particular, to understand.
For developing countries, IP is totally new and alien to their traditional thinking, which emphasizes public benefits, not private benefits as sought after by TRIPs. Many indigenous groups do not have a concept of private "ownership" of knowledge, as knowledge is for the benefit of the community, and to the extent that such "ownership" exists, it is often collective. When indigenous groups seek recognition of their TK, it is not necessarily to own this knowledge, as in the case of IP, but to protect it from erosion and to keep the collective ownership intact for the benefit of the society at large, including the groups to continue practise their TK.

In most cases, if not all, international discussions do not adequately respect the sacred nature of certain kinds of indigenous knowledge, as strongly felt by developing countries’ NGOs and indigenous peoples. What makes discussions on IP worse is that there are competing international standards relating to indigenous knowledge, including the ILO Treaty 169, the Convention on Biological Diversity (CBD) and the TRIPs Agreement under WTO. The UN Economic and Social Council (ECOSOC) has also agreed to create a Permanent Forum for Indigenous Peoples.  This attempt to coordinate work on indigenous issues throughout the UN system might also have an effect on work in the WTO relating to TK. The handling of IP is not necessarily consistent under each of these agreements. Hence, it is difficult for developing countries and indigenous peoples to engage in the negotiation effectively for lack of capacity to do so. Increasingly States are legislating domestic laws to protect indigenous rights over land and resources, which might allow indigenous peoples to keep pharmaceutical researchers off their land. In light of the CBD and TRIPs, it might be unclear if such initiatives violate the objectives of these agreements. 
Typically, patents protect products, processes or uses (including new uses for an existing product).  Under TRIPs, patents give inventors exclusive rights for 20 years.  TRIPs also provides for exceptions to its patenting requirements on a number of grounds including to protect public order or morality, and more controversially, under Article 27.3(b), which allows Members of TRIPS to exclude new plant varieties from ability to patent them, as long as the Member provides some other kind of IP protection.
  The sui generis protection that most countries apply is generally not as strong and effectual as patent protection
. So, plant breeders, for example, can use one variety to breed a new one without permission of the right holder.  And generally these systems allow farmers to keep replanting (but not sell) harvested seeds, and to continue using the plants.
  
Negotiating TRIPs for a developing country such as Thailand is not easy because of the lack of sufficient capacity to negotiate and to come up with adequate institutional capacity to provide protection for its traditional knowledge. The public also becomes emotional about IP. The cases of proanoi, a plant used to cure gastric illness, by a Japanese firm; patenting jasmine rice by American Ricetech Company; patenting tuk-tuk vehicle in Britain and a recent case of Thai herbal wine became a bitter public debate whenever patenting is raised. In all these cases the general public felt that their knowledge is bluntly stolen, and its government cannot protect its own intellectual rights, for reasons difficult for them to understand. 

The Indian government challenged the patent application of a US firm on turmeric could be another good example.  The Indian government demonstrated that it was common knowledge, but this was considered insufficient under TRIPs: the government had to adduce written evidence of the past uses of turmeric, and describe it in chemical terms.  The TRIPs definition of invention is very “Western”, so traditional knowledge will continue to be treated as raw material for other people's inventions.  
The regulatory system of IP seems further to increase the likelihood of traditional knowledge being patented by others which have better capacity to seize the opportunity: in the U.S. the presumption is to award a patent unless there is a good reason not to, and patent examiners tend to easily award patents as they are paid from income acquired through payment of patent fees.  Moreover, time pressures mean that they are unable to assess the patent applications thoroughly, and therefore the agency tends to give the applicant the benefit of the doubt.
 
Challenging a patenting process is technically possible. To date, such a challenge has not happened, however, maybe due to costly challenge. Therefore, a useful first step to prevent big business patenting traditional knowledge would be to educate the patent examiners, while building capacity for owners of TK and its government to maximize use of IP regimes.
In the WTO's ongoing review of Article 27.3(b), Brazil and several other developing countries are advocating a form of positive protection of TK in the TRIPs context.  One proposal to this end is that users of genetic materials should identify the source of these materials, in order that the country in which the materials originated is informed that the invention was based on its genetic resources.  Another proposal is to make compulsory the sharing of the benefits between owners of the genetic resource and the inventor.  Another submission says that TK should only be used after the traditional "owners" of this knowledge have given their "prior informed consent (PIC)."  Some WTO Members (including the U.S.) maintain that TK is unrelated to Article 27.3(b) but many countries disagree and say that if a plant is patented with the help of TK then there is a connection and it is necessary to have mechanisms to protect that knowledge.  Importantly, the Doha Declaration gives the WTO TRIPs Council a mandate to discuss protection of TK.

Although at this moment it is not clear what Thailand will do under TRIPs in this project, it is suggested that project activities begin with a focused group consultation. This consultation focuses on identifying project activities. Participants in this group may comprise NGOs representatives working on TRIPs related concerns; academia; trade negotiators; Geneva-based Thai representatives; private sector representatives, who have experience related to TRIPs or IPR; IPR officials; representatives from Ministry of Agriculture and CBD focal point.

Issues of Market Access and related environmental requirements
Thailand has long recognized the importance of market access for its products into major markets such as the US, Europe and Japan. Thai officials and exporters often see problems of market access as barriers to competition of Thai products. The observation has been that after the fall of tariff barriers, non-tariff barriers (NTBs) seem to be on the rise. These NTBs appear in more discrete forms and are often coming through trade channels that are not easily dealt with by traders. 

Thai officials have identified numerous market barriers to include, inter alia: high product standards and rigid quality control for SPS reasons. This often inhibits market access. Although the technical barrier to trade (TBT) agreement is supposed to be designed for preventing this to happen, Thai exporters do not find TBT effective in protecting their interest, neither do they want to rely on officials to help file complaints. In the SPS Agreement, it is costly for exporters to challenge when a sanction of Thai exports occurs, and doing that is setting bad records for oneself. Hence, Thai exporters are caught in the dilemma. Obviously, the thinking is not positive.

Representatives of the private sectors that were interviewed reflected very negatively on this, feeling bitter that the World Trade Organization (WTO) has been incapable of defending developing countries’ interests in assuring that open trade is also fair for them.
 One of them saw future WTO to be TWO or Trade War Organization, if these concerns are not appropriately and promptly addressed. This kind of sentiment is not common only among the private sector, as some NGO corners in Thailand also voice concerns. The credibility of WTO and its agreements are thus at risk.

In other cases, labeling, packaging requirements and other requirements of PPM nature (e.g., the famous shrimp-turtle case) are seen as barriers to market access. For Thailand, this partly results from: inadequate access to information; late response to PIC; different conformity to different countries’ trade rules; failure of producers to internalize costs (thus, meeting environmental requirements); inadequate technical capacity to assess impacts on the environment whenever environmental requirements are part of trade; and lack of needed capital to invest in meeting requirements of importing countries. Moreover, tariff escalation; excessive tariff and agricultural subsidies are seen as barriers to access a Northern market as well (Vornkhorporn, 1997a and 1997b). It is also feared that extensive use of environmental measures; labor and human rights; and AD/CVD could indiscriminately be used as NTBs to undermine Thailand’s market access (see, for instance, Chamsai, 1998)
Thailand has never expressed openly what sectors are at risk from market access, although it has had experience in agriculture and food sectors and the strategy has always been to conform to importing countries’ expectations. De facto, agriculture is at the center of Thailand’s trade interest. Among others, the pending debate on developed countries’ agricultural subsidies represents perhaps a major threat to Thailand’s interest. The developments regarding agricultural subsidies in the US and the EU
 has always been a difficulty Thai negotiators need to overcome. Unless more understanding and relevant information are generated, and provided to negotiators, Thailand’s capacity to negotiate the Agreement on Agriculture (AoA) under WTO would be low. This argument becomes more valid considering the significance of the agricultural sector to Thailand’s social fabric, and the unmet pledge to liberalize agricultural subsidies by developed countries.  
It is proposed that project activities on market access focus on a two-pronged approach to strengthen capacity to deal with market access. Shrimp is selected to represent agricultural product (and thus falling under SPS Agreement) and integrated circuits sector is selected in connection with the EU’s WEEE Directive under TBT. 
Part 3: Regional Relevance of Project
Participating countries rely on international trade as an engine for growth and development, hence they are sensitive to any potential negative impacts on trade. They all clearly lack the capacity to engage more effectively in trade negotiations and to implement the trade agreements. The above six themes are feasible for sub-regional policy dialogue and exchange of national experience, as these countries seem to share common concerns around the six themes. Nevertheless, for lack of capacity in trade negotiation, these countries might be better off to consolidate their efforts than going off alone in building the capacity.

More specifically, the top two issues, namely TRIPS and TK and market access are common challenges for Asian countries, and fit into on-going work of WTO, and having relevance to Doha Ministerial Declaration and Johannesburg Plan of Implementation, respectively. At the Geneva consultative meeting, all country representatives expressed that these two issues are of interest, with the exception of China (which has special interest in agriculture as a sector of concern)
.

Part 4: Current Activities in the Region
Table 5: Current trade and environment activities in the Asian region 
	Project
	Funding Agency
	Current Status

	Trade and environment
	UNEP
	Pipeline

	Trade and environment; GATS with emphasis on environmental services
	UNDP
	Pipeline

	Trade and environment
	ASEAN
	Not clear

	Trade and environment
	ESCAP
	Pipeline

	Trade and environment
	World Bank
	Video conference

	Capacity building workshops
	ITD
	Pipeline

	Numerous studies on trade issues under WTO
	Ministry of Commerce
	On-going

	Trade and environment
	Ministry of Science, Technology and Environment
	On-going, though might be inactive

	Trade and environment
	Mekong Institute
	Part of a broader program

	Trade and environment
	Thailand Research Fund
	Part of a broader program

	Trade, environment and sustainable development
	Centre for Ecological Economics
	Pipeline

	Training in trade and environment
	International Development Law Institute
	On-going


Appendix A: List of Participants in the First National Workshop

	Name


	Office
	Position
	Tel/E-Mail

	1. Somchin Suntavaruk
	ITD
	Program Director
	0-2216-1894 Ext.104

Somchin.s@itd.chula.ac.th

	2. Ms. Vera Jarnson
	Office of Industrial Economics,Ministry of Industry
	Plan and  Policy Analyst
	0-2644-8231

verajarnson@yahoo.mail

	3. Chaveng Chao
	Federation of Thai Industries
	Vice President , Industrial Environment Committee
	0-232-1440,

0-1813-6308

chaveng.chao.cccbayer-ag.de

	4. Dr.Nilsuwan Leelarasamee
	WTO  Joint Committee
	Committee Member
	0-2622-1111 Ext.638

	5. Mr.Rit Syamananda
	Fiscal  Policy Office, Ministry of Finance
	Economist
	0-2273-9020 Ext. 3617

	6. Mrs. Prima Wangwongwiroj
	Thai Industrial Standards Institute
	Director , Office of the National Accreditation Council
	0-2202-3490 

thainae@tisc.go.th



	7. Ms. Nipaporn 
	(OEPP.) Office of Environmental Policy and Plainning
	Chief of Mining /OEIE/OEPP
	0-2279-2792

	8. Mrs. Indhira Euamonlachat
	Environmental Impact Evaluation Division ,OEPP
	Senior Environmental Specialist
	0-2271-3546

eied@hotmail.com

	9. Ms. Supitporn Bunnag 
	OEPP
	Senior Environmental  Officer
	0-2298-6051,

0-2270-1758

supitporn@yahoo.com

	10. Mr. Teerapat Kamnuantip 
	Office of Environmental Fund ,OEPP
	Environmental  Official
	0-2298-6048-9

kmisterbig@hotmail.com

	11. Mr. Chatchai Silpsoonthorn
	OEPP/Ministry of Science,Technology    and Environment
	Environmental  Official
	0-2279-5202

cspchats@hotmail.com

	12. Mrs. Chutima Visavayodhin
	Department of Medical Science , Ministry of Public Health
	Director , Planning and Technical Coordination Divistion
	0-2951-0433,

0-1829-2206

chutima@dmsc.moph.go.th

	13. Dr. Vanida Lavantucksin 
	National Economic and Social Development Plan (NESDB.)
	Policy and Plan Analyst
	cz 9999@hotmail.com

	14. Mr.Sitthiporn Kutranon
	Faculty of Environment And Resource Studies
	Researcher,Ph.D.Candidate 
	0-1845-0671

mrtid@mweb.co.th


	15. Dr. William  Ross
	Faculty of Environment And Resource Studies
	Lecturer
	frwro.mahidol.ac.th

	16. Dr. Somporn Kamolsiripichaiporn
	Environmental Resource Institution ,Chulalongkorn University
	Deputy Director
	Somporn.k@chula.ac.th

	17  Dr. Sitanon Jesdapipat
	Center for Ecological Economics
	Director
	jsitanon@hotmail.com

	18. Dr. Nalinee Sripaung 
	Department of Health , Ministry of  Public Health
	Public Health Officer
	nsripaung@hotmail.com

	19. Ms. Panarpa Chiabchalard
	Office of Agricultural Economics,Ministry of Agricultural Cooperative
	Policy and Planning Analyst   
	Panarpa@hotmail.com

	20. Morakot Tanticharoen
	National Center for Genetic Engineering and Biotechnology 
	Director
	morakot @ biotec.or.th

	21. Ms. Narumol Sanguanyong
	Ministry of Agriculture and Cooperatives
	Policy and Plan Analyst
	peuang@yahoo.com

	22. MsDusadee Rungsipalasawasdi
	Ministry of Agriculture and Cooperatives
	Policy and Plan Analyst
	dusadeer@hotmail.com

	23. Mr.Somyos Kijkar
	Royal Forest Department
	Director , Foreign Foresty Affairs Division
	skijkar@hotmail.com

	24. Bundit Limschoon 
	Ministry of Foreign Affairs 
	Counsellor
	limschoon@hotmail.com

	25. Chanintorn  Rimcharone
	Ministry of Commerce , Department  of Foreign Trade
	Policy and Plan Analyst
	blablabla2515@yahoo.com

	26. Pronvit   Sila-on
	Department of Business Economics ,Ministry of Commerce 
	Trade Officer
	pornvit@mocnet.moc.go.th
0-2692-3050 Ext.1418

	27. Nipapan Sirisabsombat
	The University of the Thai Chamber of Commerce
	Researcher  
	nipapan_sivi@hotmail.com

	28. Miss Patra Yungnurasatekul
	Pollution Control Department ,    Ministry of Science,Technology    and Environment
	Environmental  Official
	0-2298-2498

pxy3@yahoo.com

	29. Ms. Sumon Sumetchoengprachya
	Thailand Environment Institute
	Project Coordinator/Research Associate
	0-2741-6350 Ext. 304

lek@tei.or.th

	30. Ms. Chotirak Yingsery
	Technology Pramotian Division ,     Ministry of Science,Technology    and Environment
	Policy and Plan Analyst
	0-2246-0064 Ext. 627

cho@moste.go.th



	31. Ms.Chootima Jameekornkul


	Technical Division , Food and Drug Administration , Ministry of  Public Health
	Pharmacist
	0-2590-7289

chootima@health .moph.go.th

	32. Soodsakorn Putho
	Department of Industrial Works,Ministry of Industry
	Advisor on the Treaties and International Cooperation
	Tel  0-2202-4210

Fax 0-2202-4231

	33. Ms.Aree W. Tummakird
	Office of Environmental Policy and Planning
	Senior Environmental Officer
	areewat@oepp.go.th


Appendix B: Persons to be Interviewed

1. Former Permanent Secretaries of Ministry of Trade and Ministry of Science, Technology and Environment (MOSTE) (2) (Kirkkrai Jeerapate and Kasem na Ayuthaya)
2. Current Permanent Secretaries of Ministry of Trade and Ministry of Science, Technology and Environment (MOSTE) (2)

3. Current Focal Point for Trade Negotiation (1)

4. Director General of Department of Foreign Trade (1)

5. Representative of Federation of Thai Industry (FTI) (1)

6. Representative of Chamber of Commerce or a leading exporter (1)

7. Selected negotiators on key agreements under WTO (2) and 

8. Selected non-government organization representatives (2).
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� Since mid 2002, the inflation rate has remained stably low, causing worries about possible deflationary phase of the much expected recovery. 


� The restructure of the bureaucracy in September 2002 results in a change of personnel and some mandates of OEPP. Hence, the focal point might shift to the Ministry of Commerce, as now preliminarily agreed between OEPP and the Ministry of Commerce.


� So far rice and para rubber dialogue has resulted in an establishment of a small para rubber cartel. In such a corporation, Thailand holds a major share. To some observers, this commercial venture could face severe challenge, as already been proven in other commodity cartels (e.g., coffee and coco).


� This includes creating a website. 


� There are around three persons in Thailand who could be considered “experts” in this area, although these experts have to deal with many other issues as well.


� TRIPs Article 27.3(b) reads: "…Members shall provide for the protection of plant varieties either by patents or by an effective sui generis system or by any combination thereof.  The provisions of this paragraph shall be reviewed four years after the date of entry into force of the WTO Agreement."


� This is particularly true for Thailand, which has two laws to protect plants and animals. A recent review of experts and NGOs recommended a reform.


�A case from South African research institution that had recently patented extracts from a plant chewed by Bushmen to suppress hunger.  The patent had been awarded to a company which is interested in treatment for obesity.  Even if the Bushmen had been able to write down the plant's biochemical formula and find their way through the legal and administrative processes necessary to obtain a patent, they would not have been able to acquire a patent if it fails to show that the plant extract was "novel". This could not be possible because the Bushmen had been using this plant as an appetite suppressant for many years.  The firm that licensed the patent claimed that the "invention" was novel because of the new use that the Bushmen had not envisaged.  However, since an appetite suppressant is bound to be useful for treating obesity (and is in fact the use mentioned in the patent), this claim is highly suspect.  The institute has since agreed to share the benefits from patenting this plant with the Bushmen, but the debate continues on whether patenting encourages unfair exploitation of traditional knowledge.  





� Some observers in IP debates concurred that WTO Members could challenge the practices of the U.S. Patent Office under TRIPs Article 41.2 which says that enforcement procedures shall be fair and equitable: the economic incentives to US patent officers, for reasons mentioned above, would fail Article 41.2's “fair and equitable” test.


� Others feel that the IP discussion does not belong to WTO, but rather WIPO.


� Specifically, for instance, high product standards require expensive instruments to assure compliance. These instruments must be purchased at market prices too costly for any individual company in Thailand to purchase.


� Specifically, the new Farm Bill in the US and the current reform of agricultural subsidies and accession of new members to the EU.


� Yet, if interested, China can also join the regional dialogue focusing its agricultural interest as it is applied to market access, for example.






