DRAFT BACKGROUND PAPER

A CONFERENCE ON INTERNATIONAL RECOGNITION OF TRADITIONAL KNOWLEDGE

I. INTRODUCTION

1. Traditional Knowledge (TK), particularly that associated with biological resources is an intangible component of the resource itself. TK has the potential of being translated into commercial benefits by providing leads for development of useful products and processes. The valuable leads provided by TK save time, money and investment of modern biotech and other industries into any research and product development. Hence, a share of benefits must accrue to creators and holders of TK.

2. Issues relating to protecting, recognizing and rewarding of TK associated with biological resources and folklore are very complex. The modalities for protecting TK are still emerging and evolving. The nature of entitlement and share in benefits is also a gray area. Even at the international level, clarity has as yet not emerged and countries are grappling to understand the issue.

3. Various suggestions have been advanced to extend protection to knowledge, innovations and practices. These include: (i) documentation of TK; (ii) registration; (iii) development of contracts with biotech or other companies for commercialization, transfer of technology, benefit sharing etc; (iv) grant of intellectual property rights under existing IPR systems; and (v) development of a sui generis system. 

4. Documentation of TK is one means of giving recognition to knowledge holders. But mere documentation may not enable sharing of benefits arising out of the use of such knowledge, unless it is backed by some mechanism of protecting the knowledge. Documentation of TK may only serve a limited defensive purpose, namely, that of preventing the patenting of this knowledge in the national jurisdiction. This necessitates the need for extending some legal protection to TK internationally.

5. Another means of giving recognition to TK involves creating a system for registration of innovations by the inventors TK holders. Such registration will tantamount to giving right to the TK holder to challenge any use of the innovation without prior permission. It is not clear, however, whether registration can totally check use, particularly when such use per se is not commercialized, but leads to a product that, in turn, is commercialized. Still another means is commercialization of TK through contractual arrangements (where experience is limited to biotech companies), whereby monetary compensation and transfer of technology is attempted. While some success has been achieved through this method, it is not clear whether any real transfer of technology has taken place or whether the return on TK has been economically adequate. The most work has been done in adapting TK to existing IPR systems. However, it has been shown that TK is inherently different from the innovations amenable to IPR systems as IPR systems are a product of industrial societies as compared to TK, which is a product of indigenous societies. Hence, obviously, solutions have eluded us in this attempt.

6. Realizing the difficulties faced in all the above options, some experts have suggested that a sui generis system should be designed to protect knowledge, innovations and practices associated with biological resources and folklore. However, the parameters, elements and modalities of a sui generis system have still not being worked out. This paper proposes to carry further this suggestion. Since India has seen numerous developments, though primarily in the area of TK associated with biological resources, the paper bases its recommendations on the Indian experience. The concept has emerged from a statement given by the Hon’ble Minister of Commerce and Industry at the inauguration of the WIPO Intellectual Property Forum in New Delhi on 5th July 2000. He said, inter-alia, that “there is a need for a new International Treaty under the sui generis system for the protection of traditional system of medicines”. 

7. Another relevant aspect relating to TK is the need for value addition to this knowledge for converting it into economically profitable investments or enterprises. Many of the innovators, however, do not have the capacity for value addition. Thus, there is a need for providing institutional support in scouting, spanning, sustaining and scaling up of grassroots innovations and to enhance technical competence and self reliance of these innovators, through establishment of green venture promotion funds and incubators. Perhaps a sui generis system could encompass this dimension of TK’s value also in its parameters. 

II. THE INDIAN EXPERIENCE

8. In the recent past, there have been several cases of bio-piracy of TK from India. For preventing such instances in future a need for developing digital database of prior art related to medicines already in the public domain was felt. An exercise has been initiated to prepare easily navigable computerized database of documented TK (which is already under public domain) relating to use of medicinal and other plants known as TK Digital Library (TKDL). Such digital database would enable Patent Officers all over the world to search and examine any prevalent use/prior art, and thereby prevent grant of such patents and bio-piracy.

9. Regarding registration, some efforts have been made in India. First, the Honey Bee database, established ten years ago, is a facility for registration of innovations. The Honey Bee Network involves documentation, experimentation and dissemination of indigenous knowledge. The network has probably the world’s largest database on grassroots innovations, having now about 10,000 innovations, with names and addresses of the innovators (individual or communities). Second, at a larger scale, preparation of village-wise Community Biodiversity Registers (CBRs) or People’s Biodiversity Registers (PBRs) for documenting all knowledge, innovations and practices has been undertaken in a few States in India. Both public and private initiatives are involved in this exercise and legal back up in the form of Federal and State laws is slowly emerging.

10. India is a party to the Convention on Biological Diversity (CBD), which offers opportunities to India to realize benefits from these resources. India has a draft legislation on the subject, which addresses the basic concerns of access to, and collection and utilization of biological resources and knowledge, and sharing of benefits arising out of such access. It purposes to regulate access to resources as well as applications for IPRs based on such resources. India has launched a National Biodiversity Strategy and Action Plan (NBSAP), which is a public-private initiative to serve the larger objectives enshrined in CBD. Also, India is a party to the TRIPS Agreement of WTO. In implementing provisions of Article 27 of TRIPS in its national laws, India proposes to seek the disclosure of the source of origin of the biological material used in an invention and allow opposition and revocation proceedings against inventions that use TK that is in public domain. This would ensure that no patents are granted in India where prior art exists in the form of TK.

11. In the recent past, there have been several cases of bio-piracy of TK from India. First it was the patent in USA on wound healing properties of haldi (turmeric), which was revoked after an opposition proceeding was initiated by India. Similarly, a patent granted on the neem as a fungicide was revoked in the European Patent Office in May 2000. The exercise could be extended to other such patents also. But the time, effort, and money involved in getting individual patents examined and revoked in foreign patent offices is prohibitive.

III. INTERNATIONAL ACTION

12. The problem of bio-piracy can not be resolved with such revocation actions and domestic biodiversity or intellectual property legislation alone. There is a need to provide appropriate legal and institutional means for recognizing the rights of local communities on their TK at the international level. There is also a need to institute mechanisms for sharing of benefits arising out of the commercial exploitation of biological resources using such TK. The onus must also be shared by the users of this knowledge all over the world so as to ensure compliance of the consent requirement for using the knowledge and equitable sharing of benefits. 

13. In this regard, initiative has been taken in the Inter Governmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore in WIPO.  Doha Ministerial Conference has now provided a mandate to the Council for TRIPS to examine the relationship between the TRIPS Agreement and the Convention on Biological Diversity, the protection of traditional knowledge and folklore.  This provides an opportunity to harmonize the provisions of the TRIPS Agreement and the CBD and to provide international system for ensuring the requirements of discloser of source of biological resources, prior informed consent and benefit sharing. 

In the backdrop of the mandate provided by Doha Declaration and also the work being pursued in WIPO, through this project, it is proposed to examine the need for and the operationalisation of such international action. This would need conceptualization of a new system in view of the apparent inadequacy of existing initiatives, creation of a sui generis model and also the review of the TRIPS Agreement. It would also involve consultation with other like-minded countries that have a stake in developing such a system. Since the issues go beyond the national level, it is necessary to involve an inter-governmental body having relevant experience.
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