Draft Speech for C&IM

International Seminar on Systems of Protection of TK

3rd April, 2002
I would like to welcome all the delegates who have come from various bio-diversity rich countries, inter-governmental organizations and renowned experts in the ‘International Seminar on Systems of protection of Traditional Knowledge’. This event has its origin in the Seminar organized by the Government of India and WIPO in July, 2000. In that Seminar, it was felt that though various bio-diversity rich countries are taking steps for preservation and protection of TK at the national level, they need to come together for making an effort to obtain international recognition of such national level systems of protection of TK. This issue is also on the agenda of UNCTAD Action Plan. It is for this reason that India and UNCTAD decided to organize this Seminar.


In 1992, at the Rio de Janeiro, at the United Nations Conference on Environment and Development, the participating nations including India brought out the Rio Declaration on Environment and Development and also the Convention on Biological Diversity. In Principle 22 of Rio Declaration, we had proclaimed, and I quote:

“Indigenous people and their communities and other local communities have a vital role in environmental management and development because of their knowledge and traditional practices. States should recognize and duly support their identity, culture and interests and enable their effective participation in the achievement of sustainable development”.


We agreed that the objective of the Convention on Biological Diversity, as provided in Article I, is and I quote:


“…..the conservation of biological diversity, the sustainable use of its components and the fair and equitable sharing of the benefits arising out of the utilization of genetic resources, including by appropriate access to genetic resources….”

We further agreed in CBD under Article 8(j) and I quote:

“Each contracting Party shall, as far as possible and as appropriate, subject to its national legislation respect and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biodiversity and promote the wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of benefits arising from the utilization of such knowledge, innovations and practices.”

Having traversed the road from Rio in our journey to Johannesburg, what have we achieved? We see rampart bio-piracy leading to absence of benefits to holders of traditional knowledge, and further leading to loss of sustainable development, thanks to IPRs. I am not a pessimist, but sane advice tells me that loss of biodiversity and associated TK will not only deprive the world of the knowledge base but also threaten the survival of local communities. It is time the global community took concrete steps to achieve the objects of CBD and protect TK.


The issue of protection of TK, bio-piracy and fair and equitable sharing of benefits arising out of utilization of TK is very important for India. In the recent past, there have been several cases of bio-piracy of TK from India. First, it was the patent on wound healing properties of haldi and now patents have been obtained in other countries on hypo glyceimic properties of karela, brinjal, etc. These uses have been an integral part of traditional systems of medicine in India and  these instances of bio-piracy agitated the whole country. For preventing such occurrences in future, an exercise to prepare easily navigable computerized database of documented TK relating to the medicinal and other plants   is being made. NGOs have done commendable work in this area in preparation of People is Bio-diversity Registers.


In the Indian Bio-Diversity Bill, which is under consideration of Parliament, provisions have been introduced regarding prior consent of National Biodiversity Authority for access to biological resources from India. The National Biodiversity Authority is to ensure benefit sharing arrangements. Provision has also been made in the Patents (Amendment) Bill for mandatory disclosure in the patent application of the source of biological resource used in the invention. 


These provisions would ensure prevention of bio-piracy in India and sharing of benefits arising out of use of TK. However, this will not prevent persons seeking patents on TK in other countries and also using TK without prior informed consent and benefit sharing. The onus of benefit sharing must also be shared by the user country to create an enabling environment and confidence through legislative measures so as to ensure compliance of prior informed consent stipulations, for ensuring equitable sharing of benefits as visualized in the CBD. 


Similar provisions relating to disclosure, prior informed consent and benefit sharing have been made or proposed in a number of countries. There is a need for international recognition of such national level systems for protection of TK. Work is going on in various inter-governmental bodies like CBD, WIPO, FAO, UNCTAD & WTO in this regard. However, the debate is tailored to the charter and the focus of these forums is not on the rights of the holder.


It is in this perspective that we have organized this Seminar so that a coalition of bio-diversity rich countries is made. This coalition should work for development of an internationally agreed instrument, which recognizes national level systems for protection of TK. 
This coalition should also provide necessary impetus to the work underway in various inter-governmental fora in this regard. 


The need for such effort is urgent & relevant in the context of mandate given by Doha Ministerial Conference to the TRIPS Council regarding the relationship between CBD & TRIPS Agreement and protection of TK and folklore. These are some of the most important outstanding implementation issues which need to be resolved.


CBD while reaffirming the sovereign rights of nations over their biological resources calls for equitable sharing of benefits arising out of the utilization of these resources and associated TK. The TRIPS Agreement on the other hand recognizes IPRs to be private rights and provides for rewarding inventions without referring to the source of biological material and associated TK and without commitment for fair and equitable sharing of benefits with the country of origin of such knowledge.


In my view, the process we should follow will flow from Article 16.5 of CBD and I quote : “The contracting Parties, recognizing that patents and other IPRs may have an influence on the implementation of this Convention, shall cooperate in this regard subject to national legislation and international law in order to ensure that such rights are supported of and do not run counter to its objectives”. 

The approaches in the TRIPS Agreement and CBD need to be harmonized in this regard. India had proposed in WTO that applications for patents should disclose the source of knowledge and biological material and also state that the prevalent laws and practices of country of origin have been fully respected. 


The coalition of developing countries was highly successful in the process leading to Doha Ministerial Conference on the issue of access to affordable medicines for all. The same coalition of developing countries should utilize the opportunity provided by Doha mandate on the issue of protection of TK. The adverse implications of the TRIPS Agreement on protection and sustainable use of Traditional Knowledge needs to be rectified. The TRIPS Agreement should be used not only to reward the inventors but also the local people and communities who have conserved and developed the Traditional Knowledge, which provide valuable base for such inventions.  

Environmental protection shall constitute an integral part of the development process leading to sustainable development and cannot be considered in isolation from it. Doha Declaration refers to sustainable development in para 6 and I quote : “we strongly reaffirm our commitment to the objective of sustainable development, as stated in the Preamble to the Marrakesh Agreement”. This Para also provides that “We are convinced that the aims of upholding and safeguarding an open and non-discriminatory multilateral trading system, and acting for the protection of the environment and the promotion of sustainable development can and must be mutually supportive”.

There is a need for WTO to show its commitment to sustainable development and environment on the issue of protection of TK. The developed countries want to introduce more provisions for environmental purposes, which would restrict trade, but they oppose effective measures to protect sustainable use of biological resources and associated TK.  WTO should send a clear and loud message that it would take full care of the interests of the developing countries as against the popular perception in the developing countries that it works and protects the interests of the multinationals only.

This Seminar provides an opportunity for the representatives from biodiversity rich countries for building a coalition. This should not be taken as a one-stop measure but should be followed by a road map for developing an international instrument for recognition of TK and strategy to work together in various inter-governmental fora. 


India and UNCTAD have together organized this Seminar. UNCTAD should continue its endeavour on this issue and provide support to the developing countries in pursuing their agenda for sustainable development. 


This would be the first visit of many of the foreign delegates to India. I wish that their stay in India is pleasant and fruitful.


Thank you.

Talking Points for C&IM 

Meeting with IPR Experts on 3rd April, 2002

ISSUES RELATING TO PROTECTION OF TRADITIONAL KNOWLEDGE (TK)

1. Rio Declaration and the Convention on Biological Diversity already recognize rights of the indigenous communities on their traditional knowledge based on biological resources. Despite of such recognition, bio-piracy of TK from India is rampant e.g. grant of patents in other countries on wound healing properties of turmeric and hypoglyceimic properties of bitter gourd, brinjal, jamun, etc.

2. Work is underway in India for development of a Traditional Knowledge Digital Library (TKDL) to create a database of genetic resources and traditional knowledge to prevent patents being granted in other countries on traditional knowledge and resources from India. 

3. Provisions have been made in the Indian Bio-Diversity Bill regarding prior consent of National Biodiversity Authority (NBA) for access to biological resources from India. NBA is to ensure benefit sharing.

4. Provisions also made in the Patent (Amendment) Bill for mandatory disclosure in the patent application of the source of biological resource used in the invention.

5. These provisions could ensure prevention of bio-piracy within India but not outside India. As such, there is a need for recognition of such national level system for protection of TK at international level.

6. Need is felt for a coalition of bio-diversity rich countries in view of the mandate of the Doha Ministerial Conference on the relationship between CBD and TRIPS Agreement and protection of TK and folklore in the same fashion as the coalition of developing countries has recently been forged on the issue of access to affordable medicines.

7. India has proposed in the TRIPS Council for necessary modifications in the TRIPS Agreement for making it mandatory to disclose the source of biological material in the patent application and proof of prior informed consent and benefit sharing. 

8. We may seek views of international experts on the strategy to be adopted for achieving the objectives in the context of mandate provided by Doha Ministerial Declaration.

ISSUES RELATING TO ACCESS TO MEDICINES AND DOHA DECLARATION ON TRIPS AND PUBLIC HEALTH

9. Para 6 of Doha Declaration on TRIPS and Public Health asks TRIPS Council to address the issue of restriction on exports under compulsory license to enable the countries with limited or no manufacturing capacities to utilize the flexibility of compulsory license. 

10. In this regard, EC has proposed two solutions:

(i) Amendment to Article 31 (f) of the TRIPS Agreement which imposes a condition that compulsory license shall predominantly be used to supply domestic market of the country issuing the license 

(ii) An interpretation of Article 30 by WTO Members to allow exports under compulsory license

11. We may seek views of Mr. Carlos Correa on this issue and his suggestions on the strategy to be adopted by the developing countries. 

****

