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I. Introduction

1.
The United Nation Conference on Trade and Development (UNCTAD) and the Foundation for International Environmental Law and Development (FIELD) have launched a two year project for ‘Building Capacity for Improved Policy making and Negotiation on Key Trade and Environment Issues.’
 The project is a follow up to an earlier project by the two organisations on ‘Strengthening Research and Policy-Making Capacity on Trade and Environment in Developing Countries.’ The project is primarily aimed at benefiting developing countries’ capital based officials and negotiators in the World Trade Organization (WTO) and Multilateral Environmental Agreements (MEAs). The project also aims to target private sector managers, academics and non-governmental organisations (NGOs). The objectives of the project are to improve policy coordination on trade and environment issues, enhance the participation of developing countries in negotiations on these issues in the various fora and assist in consensus building and/or network enhancement on the issues while taking into account the diversity of country priorities and policy options. The project’s integrated approach therefore sets up an enormous and challenging task. While it is inevitable that the rules and issues relating to the WTO regime will be a starting point, the project is broad based and aims at building capacity in regulation and policy making on disciplines that are dealt with by different international legal regimes such as on the issues relating to the WTO’s Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) and the Convention on Biological Diversity (CBD).

2.
Since the coming into being of the WTO, multilateral agencies including the WTO itself and bilateral donors have incrementally mobilised resources for trade related technical assistance and capacity building. While major strides have been made and successes recorded, the policy formulation and coordination and negotiating capacities of developing countries have not improved significantly to a level where their influence in negotiations can effectively counter-balance that of the major powers. This is not necessarily because the technical assistance and capacity building efforts have failed, but in part relates to the very nature of the multilateral trade system (MTS). The system commits countries to a process of continuous reviews and further negotiations either as part of previous commitments (the so called built-in-agenda) or as part of new negotiating work items, such as the Doha work programme, with the result that developing countries’ negotiating capacities are not only under constant pressure but also their national policy making and coordination capacities are increasingly being stretched. The heavy work load means that the individual and collective ability of these countries to formulate policy, develop negotiating objectives, coordinate positions, carry out negotiations and manage intra-regional, continental as well as south-south differences face serious technical and capacity challenges. 

3.
Efficient trade and related policy-making is the process by which, first, a country’s, region’s or a coalition’s trade, environment etc interests are identified and clearly situated in the overall development framework, second, where these interests are integrated into policy, negotiating goals and positions and third, where resources are allocated to execute these policies. In this context, capacity building programmes can be evaluated from three main dimensions, namely, their technical utility; their contribution to network enhancement and strengthening of coalitions; and their political acceptance.
 It is generally acknowledged that developing countries have a capacity gap with respect to understanding the current multifaceted and complex issues. In addition, even with subject areas where there is an understanding of the issues among developing country policy makers, often capacity gaps still exist in relation to designing and managing the implementation institutions and rules and in relation to the actual conduct of negotiations on further commitments. In general therefore, technical assistance and capacity building needs relate to three facets, namely, gaps in understanding, gaps in managing and controlling on-going negotiations and gaps relating to implementing and complying with the existing binding commitments and institution building. As the multilateral system in the various areas such as trade and environment gets integrated, the strategic dilemma for developing countries has significantly changed from deciding whether to engage in the system to choosing an appropriate strategy of participation. The integrated approach of this project should go along way in helping the core countries and the partner countries develop such appropriate strategies.

4.
The project involves 15 developing countries in three regions, namely, South-East Asia, Eastern and Southern Africa and Central America and the Caribbean. This scoping paper covers the East African component with a particular focus on Tanzania as the core country. However, all 3 East African countries will benefit from the core activities in the project, and will be joined by Ethiopia, Mozambique and Zambia as partner countries in the implementation of the project. The African project activities will focus on two broad themes: a) market access for agricultural products and compliance with environmental sanitary and phytosanitary (SPS) requirements and b) the issues arising in the context of the WTO’s TRIPS Agreement, biodiversity and traditional knowledge (TK). The scoping paper is aimed at, first, providing an overview of the main trade, environment and development problems in the core country and the region; second, examining the development importance of the selected subject areas; and third, identifying on-going technical assistance and capacity building activities in the region with respect to the identified subject areas by other institutions and organisations.

II. An Overview of the Main Trade, Environment and Development Problems

5.
Tanzania is a least developed country (LDC) with about 35.6% of the estimated 34 million people living below the poverty line. Poverty is mainly concentrated in the rural areas.  The high debt burden, rapid population growth and urbanisation, the incidence of HIV/AIDS and the unpredictable influx of refugees has aggravated the poverty problems in the country. One of the challenges that Tanzania faces is how to make her people, many of whom live in the rural areas, become aware of the dangers of the degradation of the eco-system and develop ways to ensure that they sustainably use the natural resources. The majority of the rural women in particular are illiterate which limits their capacity to understand fully the consequences of bio-diversity degradation. Concern for maintenance of an ecologically balanced and diverse environment is critical to ensure the sustainability of non-renewable resources. Addressing the issue of sustainable use of biodiversity will require the country to tackle the challenges arising out of the efforts to implement the TRIPS Agreement and the CBD and other related standards such as those established by the new International Treaty on Plant Genetic Resources (ITPGR) under the auspices of the Food and Agriculture Organisation (FAO). In addition, a major issue of importance in future agricultural research relates to the conservation of genetic resources held in the fields and in national and international collections and the recognition of the contributions made by farmers in conserving, improving and making available these resources.

6.
According to Tanzania’s poverty reduction strategy paper (PRSP) the most affected poor households are heavily dependent on environmental resources for income generation.  About 50% of their incomes in some areas derive from the sale of forest products such as charcoal, honey, wild fruits and firewood. Agriculture is however the main subsistence and economic activity and hence plays a fundamental role in the economic growth and development of the country.  Like most other developing countries, the dominant position of the agricultural sector in the Tanzanian economy need not be over emphasized.  The sector’s share of the GDP is likely to remain over 50% employing about 80% of the population and generating about 70% of the total foreign exchange earnings. In Kenya, while the contribution of agriculture to GDP is below 30%, agricultural products constitute almost 60% of export merchandise since 1993. One of the main problems in this area is that, SPS standards are becoming increasingly significant barriers to the agricultural exports. 

7.
The call for inclusion of environmental issues in the global trade agenda may place further constraints on the export capacities of developing countries if further stringent environmental standards are imposed in respect of agricultural and related products. In the context of these environmental and trade concerns, what realistic position should the developing world and countries like Tanzania take? For example, organic farming is an emerging activity that is gaining popularity and is popularizing recourse to exotic farm products that are attracting relatively high returns in the developed markets. There is a great demand for environmentally preferable products (EPPs) in the developed countries markets such as the European Union (EU). Although environmental requirements were previously seen by most developing countries as trade barriers that are potentially negative they are now seen as opportunities to access niche markets. One of the major issues in the agricultural industry in Tanzania relates to the use and control of chemicals that are used in growing the crops such as coffee, cotton, cashew nuts, tea, paddy, maize, wheat etc. Available evidence shows that cereals, which are food crops in Tanzania, take up to 75% of the total amount of fertilizer used in the country. The problem is compounded by the fact that the agricultural sector is dominated by smallholder farmers in the rural areas who cannot afford fertilizers. Previously the government subsidized the cost of fertilizers up to about 70% of the cost, but this subsidy was withdrawn in 1995.  Consequently, most smallholder farmers resorted to organic agriculture. Tanzania has already embarked on organic agriculture in some parts of the country such as Shinyanga (cotton), Kagera (coffee), Mufindi (tea), Mbeya (cocoa), Kigoma (ginger) and Zanzibar (spices). 

8.
However, some of the conditions and demands of organic farming in developing countries are prohibitive. One such condition is the need for elaborate testing and certification for all activities involved in the entire product supply chain ranging from choice of seeds and soil qualities to agronomic practices and SPS measures. The costs involved for testing and certification are very high. One of the major challenges therefore relates to the lack of financial resources. The prohibitively high costs of complying with standards limit the ability of farmers to comply with the strict requirements in developed country markets. Thus, their products will not be able to penetrate the developed countries’ markets. 

9.
An additional problem in the context of trade and environment policy making in Tanzania relates to trade liberalisation and technology transfer. It is recognised that, trade liberalisation improves market access, stimulates technology transfer and leads to a general increase in economic efficiency, which implies that; the same quantity of goods and services can be produced with less input. Furthermore, resource wastage can be avoided leading to economic growth with less negative impact on the environment. One economic theory asserts that, an increase in the per capita income emanating from increased economic growth promoted by trade liberalisation would give greater possibilities to the people to contribute to environmental improvement. However, there is a perception that trade liberalisation has stimulated an increasing trend for transfer of environmentally polluting technologies and related industry to developing countries such as Tanzania. The consequence, apart from damage to the environment and harm to sustainable economic activity, is to undermine developing countries’ prospects in a global market where conformity to environmental standards is increasingly becoming a criterion for market access. It is also felt that most of the privatised industries never take into account the human and environmental impacts on the ground. 

10.
However, measures have been taken in some industries in Tanzania to acquire appropriate technologies to address environmental concerns. These measures include implementation of a country programme to phase out ozone depleting substances (ODS) as a basic condition to access support from the Multilateral Fund under the Montreal Protocol to assist developing countries meet global environmental obligations. As a result, several companies have received assistance to convert to better technologies. For example, Mansoor Daya, an aerosol producing company received support from the United Nations Environment Programme (UNEP) in replacing ODS consuming technology to alternative substances and process. Tanzania Domestic Appliance Manufacturers, a manufacturer of refrigerators also received support from UNEP to replace ODS consuming equipment/machinery.

11.
It is hoped that this UNCTAD/FIELD project will address the aforementioned problems and issues and assist policy makers to better develop and coordinate trade and environmental policies. With respect to market access for agricultural goods and environmental SPS requirements, the project is expected to address the aforementioned problems and concerns and hence promote agricultural production, national food security and exports including issues related to food quality and safety.

12.
The market access for agricultural goods and environmental SPS requirements component will have four main categories of issues to address, namely:

· Phytosanitary standards

· Zoosanitary Standards

· Food quality and Safety

· Biotechnology for food and Agriculture

In Tanzania different ministries manage each of the above categories of issues except for biotechnology which involves several ministries. In order, to minimise duplication and facilitate smooth handling of all the categories of issues, close coordination is required during and after the implementation of the project. 

13.
The envisaged project activities for the market access and SPS component include:

· Awareness creation among policy and decision makers on each category of issues.  For biotechnology aspects more stakeholders such as NGOs, will need to be involved to identify the needs for policy and decision makers in various sectors.

· Building human/institutional capacities in terms of accessing relevant information on standards. Real progress can be made, not only by the travel facilitation of developing countries participants to and from the standard setting sessions, but also by investments in physical infrastructure, testing facilities, tools to support scientific risk assessments, training of experts, and dissemination of best practices.

· Exchange of experience sharing on the impact of SPS measures on agriculture among the countries that will be involved in the project.

· Compliment other efforts such as the Joint Integrated Technical Assistance Programme (JITAP) project to build capacity for the negotiations on agriculture in the WTO particularly in relation to the adherence to the technical assistance and special and differential treatment (S&D) provisions of Article 9 and 10 respectively of the SPS Agreement.

· Harmonising the international standards through the SPS Committee and to develop a procedure to monitor the process of international harmonisation and coordinate efforts in this regard with relevant international organisations.

· Strengthening and streamlining regulatory and legal structures. 

14.
The project will also address measures that are necessary to facilitate developing countries tap into the special niche market for organic farming.  The project will therefore address the EPPs issue particularly in those priority areas of agricultural exports such as horticulture (fresh cut flowers, fruits and vegetables) in order to increase the awareness in the industry. In addition, the project will also help build the capacity of farmers and extension workers through training on organic agriculture.  The various countries involved in the project are also expected to share their experiences.  Exchange of experience can be in a form of how to cut the costs of certification by having branches of the international certification companies in the country like it is practiced by International Market-ecology (IMO) in the spices industry in Tanzania. 

15.
With respect to TRIPS, biodiversity and TK, the project is expected to address the aforementioned problems and issues and to:

· Create awareness on the issues arising in the context of TRIPS, biodiversity conservation and TK.

· Help create coordination capacity in relation to the implementation of the TRIPS Agreement, the CBD and the ITPGR and related issues such as the implementation of the OAU Model Law on the Protection of the Rights of Local Communities, Farmers and Breeders and the Regulation of Access to Biological Resources (OAU Model Law).

· Develop and implement access and benefit sharing regimes in national legislation.

· Provide a forum to allow indigenous people to develop strategies on the preservation and protection of TK.

· Consider the development of registries for TK.

· Conduct country specific studies on various issues within the TRIPS/CBD relationship which will enhance knowledge and stimulate further dialogue/partnership between the interested parties at national, regional and international levels.

· Ensure capacity building in the national intellectual property offices such as the Business Registration and Licensing Agency (BRELA).

·  Explore the use of provisions in the TRIPS agreement on geographical indications (GI) to support small scale production using local resources based on TK.

III. The Developmental Importance of Proposed Subject Areas 

A. Market access for agricultural products and compliance with environmental and SPS requirements

(i) The international and regional context

16.
As tariffs and quantitative restrictions to trade have declined, there has been concern that environmental and/or SPS measures can act as barriers to trade in agricultural and food products (in some cases, it is difficult to distinguish between environmental standards and SPS requirements).   Since their economies are largely centred on agricultural exports, factors affecting market access for agricultural products are a key issue for African countries.
 According to a recent study, developing countries (including those in Africa) consider SPS requirements to be one of the greatest impediments to trade in agricultural and food products, particularly in the case of accessing the EU market.
 SPS measures in particular play a significant role in sectors where Eastern and Southern African countries have a comparative advantage, such as fisheries and horticulture. Environmental and SPS requirements are becoming increasingly stringent and more complex, particularly in food sectors. In addition, if African countries are to take advantage of trade liberalisation initiatives under the United States (US) African Growth & Opportunity Act (AGOA) or the EU’s Everything But Arms (EBA) programme, they must develop capacities to comply with environmental standards and SPS requirements. 

Environmental standards, including eco-labels

17.
The debate on environmental requirements covers a range of issues, such as the use of measures based on process and production methods (PPMs) and the definition of “like products” as well as the appropriate application of the precautionary principle. It is generally acknowledged that the precautionary principle is important from a health and environmental policy point of view. At the same time, there is concern about the possible abuse of the precautionary principle for protectionist purposes. This issue is particularly relevant in the context of the discussions concerning Article 5.7 of the WTO SPS Agreement. The Beef/Hormones dispute between the European Community (EC) and the US highlighted the possible trade conflicts that may arise in the application of the precautionary principle. The growing public concern about the use of genetically modified organisms (GMOs) has also raised interest in policy measures based on the precautionary principle. The Cartagena Protocol on Biosafety which regulates the trade and transport of GMO products presents challenges and opportunities for countries seeking to explore greater scope for applying precautionary measures to control the trade in GMO products, domestically prohibited goods (DPGs) and other products. The Protocol’s entry into force may raise possibilities of conflicts between measures taken pursuant to its risk management procedures and the risk assessment process under Article 5.7 of the SPS Agreement. 

18.
Discussions within the WTO’s Committee on Trade and Environment (CTE) under its agenda item 6 have focused on the potential trade barrier effects of national environmental policies. There have been suggestions that the debate could be better informed by case-by-case analysis on the impact of new instruments of environmental policy on trade, taking into account the concerns expressed by developing countries, particularly as regards potential effects of environmental measures on small and medium enterprises (SMEs). Some developing countries have therefore called for further analyses on the trade effects of environmental policies to be presented in the CTE. Paragraph 32 (i) of the Doha Ministerial Declaration calls on the CTE to give particular attention, inter alia, to “the effect of environmental measures on market access, especially in relation to developing countries, in particular the least-developed among them…”
19.
The debate in the CTE has also examined the use of eco-labels: environmental labels awarded by a third party on the basis of criteria which may take into account the environmental effects of a product from cradle to grave.  These environmental labels have been characterised as "type-I" or eco-labels in the terminology used by the International Organisation for Standardisation (ISO).
  Eco-labels provide information to consumers and create an opportunity for producers to differentiate and market products on the basis of their environmental attributes. Eco-labels are one example of environmental standards, which have been the subject of debate in the trade and environment context, due to their potential impact on trade. The interest in eco-labelling in the context of the international trade and environment policy debate is at least in part attributable to the fact that, from a conceptual and trade-policy point of view, it involves many complex issues, such as PPMs, the definition of international standards and equivalency.

20.
The debate on eco-labelling illustrates the challenges that arise when product standards take into account the PPMs of a product.  The MTS, based on the ‘like product’ concept, is not clear as to whether or not products may be distinguished on the basis of their PPMs. However, WTO rules have generally been interpreted as not providing the opportunity to differentiate products on the basis of their PPMs unless these have an impact on the final characteristics of a product
. In the CTE, the key issue has been the relationship between eco-labels based on PPM-related criteria and the WTO Agreement on Technical Barriers to Trade (TBT).
  The Committee on the TBT Agreement and the CTE, together and separately, have discussed the issue of eco-labelling and its relationship to the MTS.
  Opinion differs as to whether the TBT Agreement disciplines on labelling should be clarified to avoid unnecessary trade barriers, due to the multiplicity of labelling using life cycle analysis.
 Neither committee, however, has reached any conclusion or made any recommendation regarding the relationship between eco-labelling based on life cycle approaches and the WTO MTS.  

21.
ISO has been working on the development of international standards for environmental labels and has developed international guidelines for eco-labels which are meant to ensure that eco-labels respect a number of agreed principles such as non-discrimination and transparency. The relationship between eco-labels and the MTS has not been addressed in this context. Developing countries have expressed concern with respect to the difficulties that they face in participating effectively in the work of ISO. One reason is that participation in ISO's work is expensive and time consuming. Some have noted that it may be necessary to arrive at a definition of what is an "international standard" and that a true international standard requires effective and representative participation of WTO member States at all levels in developing the standards. However, the debates in the WTO and ISO have made very little progress on developing the concept of "equivalency" and "mutual recognition" between eco-labels or eco-labelling programmes. 

SPS Measures 

22.
The WTO’s SPS Agreement aims to address potential trade distortive effects of SPS measures. The major objectives of the SPS Agreement are:

· To protect and improve the current human and animal health and phytosanitary condition of all WTO Members;

· To protect WTO Members from arbitrary or unjustifiable discrimination due to different SPS standards. 

23.
The key features of the SPS Agreement are risk assessment and risk management in determining appropriate measures which provide an acceptable level of risk to the importer and which can be justified on technical and trade terms. The Agreement therefore allows individual WTO Members to take legitimate measures to protect the life and health of consumers given the level of risk that they deem to be ‘acceptable’, provided such measures can be justified scientifically and do not unnecessarily impede trade. However, they are required to recognise that measures adopted by other countries, although different, can provide equivalent levels of protection. 

24.
In theory, therefore, the SPS Agreement should help to facilitate trade from developing to developed countries by improving transparency, promoting harmonisation and preventing the implementation of SPS measures that cannot be justified scientifically. The Agreement tries to facilitate this by acknowledging the special problems faced by developing countries in complying with SPS measures and allowing for special and differential treatment. The Agreement also provides for technical assistance to developing countries, which has mainly been focused on assisting developing countries to implement their obligations under the Agreement. Most African countries are aware of the SPS Agreement, support its overall objectives and acknowledge that there are longer-term benefits to be gained through its provisions, provided the Agreement is implemented in an appropriate manner. Particular concerns include:

· developed countries take insufficient account of the needs of developing countries when setting SPS requirements;

· insufficient time is allowed between notification and implementation of SPS requirements;

· insufficient technical assistance is given to developing countries to adapt to/comply with SPS requirements.

25.
To date, many African countries have not actively participated in the SPS Agreement, many are not represented at SPS Committee meetings or meetings of the international standard setting bodies and as a result may fail to use to their advantage, the provisions and mechanisms laid down in the Agreement. Key problems are: 

· insufficient ability to assess the implications of developed country SPS requirements following notifications;

· insufficient ability to participate effectively in dispute settlement procedures; and

· Insufficient ability to demonstrate that domestic SPS measures are equivalent to developed country requirements.

26.
Members are encouraged by the SPS Agreement to participate in certain standard setting organisations such as the FAO’s Codex Alimentarius Commission (Codex), the International Office of Epizootics (OIE), and the International Convention on Plant Health (IPPC). WTO Members are expected to base their SPS measures on the standards, guidelines or recommendations set by these organisations, where they exist. However, Members may adopt measures that attain a higher level of protection, provided this can be justified scientifically. Some of the processes for standard setting may present difficulties for developing countries. In the case of Codex, a lengthy eight-step procedure is followed before final adoption of a standard.
 Draft standards are discussed and developed in one of 28 specialist committees, often involving participation from experts drawn from industry as well as government and adopted at the biannual meetings of the Commission. Due to the particular recognition given to these standard-setting bodies by the SPS Agreement, the nature and role of international standards in market access is likely to come under increased scrutiny, particularly on their decision-making procedures. 

(ii)  Core country specific analysis

27.
The Tanzanian economy predominantly relies on agricultural production although national food production has continued to fall over the years. Despite the change from a centrally planned to liberalised economy, the desired results have not been achieved. Agricultural production continues to rely on rainfall, which is not sustainable because rainfall patterns are sporadic and unreliable. Lack of infrastructure, such as communication, storage, irrigation, post harvest techniques also undermines the capacity of the country to maximise agricultural production. In addition, there are a number of pests and diseases affecting both animals and plants that seriously affect production. With the government’s current initiatives and policy support for agricultural expansion and diversification, farmers in Tanzania have shown interest in export of agricultural products such as flowers, fruits and vegetables which raises additional challenges relating to pests. The last two decades have seen Tanzania experience the worst scenario of introduced crop pests resulting in phytosanitary restrictions that limit the importation of some important germplasm and agricultural commodities. For example, limiting seed importation has prevented farmers from reaping the benefits of better varieties marketed by neighbouring countries. 

28.
The economic impact of introduced pests can be complex and go beyond the immediate losses experienced directly by agricultural producers. Introduced pests leave their natural enemies behind and therefore can multiply to very high population densities resulting to substantial crop loss. Efforts to contain the pests result in increased production costs. Correspondingly, the price of the commodity increases. Such pests also have major implication for farmers who produce crops for export. Countries that are free from the pests tend to protect their local agriculture by excluding importation of products from countries affected by the pests. For example, in 1986 Tanzania could not export maize to Zambia and Zimbabwe due to large grain borer (LGB) infestation.

29.
Strategies to manage pests include sanitary and phytosanitary services as the first line of defence against introduced pests. Chemical pesticides, use of biological control agents and cultural practices are among the other options used to control pests. Currently, more emphasis is placed on integrated pest management (IPM) with the objective of minimizing the amount of pesticides used. Pesticides are effective for reducing pest populations but may cause harm to the environment, animals and humans. Chemicals such as methyl bromide that was an effective fumigant especially for cryptic pests, is now being phased out because of its negative effects on the environment. Unfortunately, there is no better substitute to methyl bromide especially in developing countries. Typically, the use of new technology such as biotechnology is seen as an alternative solution to address some of these problems in Tanzania. Cultivation of crops containing GMOs could be a solution to manage some pests and plant diseases, address environmental stresses like drought and low soil fertility. Given the purchasing power of majority of Tanzanian farmers, the prices of such GMO crops may however deter their use. 

30.
Similarly, the marketing of GMO products pose possible risks to plant and animal health.  The basic issue here concerns balancing conflicting policy objectives.  Should concern for food security take precedence over health considerations?  In other words, should Tanzania embrace GMOs agriculture in view of its high yield and disregard the health and environmental considerations or vice versa?  The Cartagena Protocol on Biosafety obliges states to regulate the trade and transport of GMO products based on risk management procedures.  The question also remains on how these objectives coincide with those under the WTO SPS Agreement. How can Tanzania and other developing countries reconcile the two potentially competing obligations in order to protect their biodiversity and their citizens’ health?

31.
Tanzania like many other developing countries is faced with a number of challenges arising from the SPS Agreement’s requirements. Some of the SPS measures of importing countries may act as trade barriers because of the high costs incurred to meet the required standards.  SPS standards are therefore seen as major constraints to export performance for Tanzania due to its inability to cope with the increasingly stringent standards affecting food, animal and plant products applicable in developed country markets. Some of these standards and other similar measures have been developed by international or regional organizations. In addition, individual countries may also apply specific rules. The challenges in meeting food safety, plant, and animal health standards for Tanzania, as an LDC are therefore significant. Divergent national regulatory requirements in developed countries and lack of harmonized international standards are creating added complexity and costs for exporters. The World Bank’s Global Economic Prospects 2002 report has identified such standards as a significant non-tariff barrier to trade.  The way international standards are set, for food safety in particular, have a significant effect on export prospects for Tanzania.  For example, the proposed new harmonized EU standard on aflatoxin is estimated to cause a loss of over US$ 670 million to African exporters alone.  

32.
Specific constraints in implementing SPS requirements in Tanzania include:

· Inefficient national export/import inspection and certification system a situation attributable to: 

· Lack of reliable information

· Lack of trained manpower

· Lack of inspection tools and equipment

· Poor communication systems

· Involvement of different departments in food control activities leading to poorly defined and sometimes overlapping duties.

· Inadequate and poorly equipped laboratories in terms of physical equipment and personnel. Most of the laboratories are located in Dar es Salaam because it is the major port of entry. Other laboratories are needed in strategic sites in other parts of the country.

·  The need to restructure the food industry to bring it in line with the current food quality and safety assurance requirements.

· Inadequate or outdated laws and regulations which have not incorporated current international requirements.

· Inadequate participation in Standard setting bodies such as Codex, IPPC and OIE. This is attributed mainly to lack of funds leading to non-existence or sporadic attendance of meetings. In addition, the standards are set by developed countries, since developing countries representatives including Tanzania attend mainly as observers due to lack of scientific data/information. As such only data from developed countries is used in the process.

· Lack of awareness among policy and decision makers on the role and importance of the SPS Agreement on trade in agricultural goods. This has led to insufficient policy coverage and legislation, which may cause inconsistency with international obligations.

· Lack of policies to support biotechnology specific importation and use of GMOs. As a result, bio-safety committees and infrastructure to support research, monitoring and utilization of GMOs do not exist. 

B. The TRIPS Agreement and the protection of biodiversity and traditional knowledge

(i) The international and regional context

33.
Prior to the entry into force of the WTO’s TRIPS Agreement, most intellectual property negotiations and standard setting took place at the World Intellectual Property Organization (WIPO). The situation changed significantly when the TRIPS Agreement introduced the concept of minimum standards for intellectual property rights in diverse areas covered by WIPO administered treaties. While it is true that in the last seven years of the existence of the TRIPS Agreement the ‘politics’ of intellectual property have mainly taken place at the WTO, in reality many new intellectual property and related standards such as on biodiversity continue to be set under the auspices of WIPO and other international organizations such as the CBD Secretariat and the FAO. The TRIPS Agreement is therefore only one element of the international architecture albeit a significant one. In this context, the activities in these other organisations, such as WIPO’s Patent Agenda,
 the FAO’s ITPGR
 and the CBD’s Working Group on article 8(j)
, continue to greatly influence the international intellectual property and related agenda. Consequently, the challenges of policy coordination, negotiations and consensus building or network enhancement relate to all these processes and organisations. In considering the issues that arise with regard to the TRIPS Agreement, biodiversity and TK these processes are especially important for developing countries as they will set the agenda for the development and harmonization of intellectual property standards at the national and multilateral level. Difficult issues have to be addressed such as whether and how these resources should interact with the modern intellectual property system and the extent to which they require their own protection including the issue of how commercial benefits derived from these resources should be equitably shared.

34.
The multilateral nature of the issues and the related complexities for national policy making raises the recurring question as to the extent to which developing countries can decisively influence the outcomes of international intellectual property standard setting. In a recent study for the UK Commission on Intellectual Property Rights (CIPR), Drahos concludes that developing countries still have comparatively little influence in international intellectual property standard setting.
 It has to be remembered that international standard setting can either be through harmonisation of national laws and policy or through the development of international standards not necessarily based on existing national practices. In the area of TRIPS, the main preoccupation of the technical assistance and capacity building measures in the WTO context in particular has been on implementation and compliance issues. With the launch of the Doha work programme however, developing countries have to develop negotiating strategies especially in relation to the implementation and the mandated review of article 27.3b of the TRIPS Agreement. 

35.
The relationship between the TRIPS Agreement and the CBD has been a subject of continuous discussions and debate in the WTO for several years. Prior to the Doha Ministerial Conference in November 2001, these discussions had mainly taken place in the context of the review of article 27.3b of the TRIPS Agreement and to a limited extent, the review under article 71.1.
 Apart from the discussions in the General Council most of the substantive proposals on this issue have been made in the TRIPS Council and in the CTE. With respect to the relationship between the TRIPS Agreement and the CBD two main issues have been under discussion a) Whether or not there is a conflict between the requirements of the TRIPS Agreement and the objectives of the CBD, and b) What needs to be done to ensure that the implementation of the TRIPS Agreement is mutually supportive of the objectives of prior informed consent and benefit sharing under the CBD. The discussions so far have been inconclusive and differences still remain.
36.
Recognising the importance of resolving this issue and especially in the context of the emphasis on development in the Doha work programme, the Doha Ministerial Conference established a specific mandate for the discussion of the relationship between the TRIPS Agreement and the CBD and the protection of TK and folklore.
 Developing countries have consistently argued that action needs to be taken in the WTO to ensure that the principles of the CBD are not undermined by the implementation of the TRIPS Agreement for various reasons including, but not limited to, economic interests, food security, cultural preservation, environmental and development concerns and the need for coherence in international obligations. In specific terms, developing countries have sought to have changes made to the TRIPS Agreement requiring that national patent offices make the grant of patents conditional upon, the disclosure of the geographical origin of any genetic material, provision of evidence of prior informed consent for the use of such genetic material and associated TK and evidence of equitable benefit sharing.
 To fulfil these objectives consideration needs to be made with respect to the defensive protection of TK (prevention of misappropriation) and the development of a positive sui generis system to protect TK. In essence, the envisaged solution would entail the use of the patent system to prevent biopiracy while an additional system would be developed to provide for positive protection of TK.

37.
Apart from the actual substantive discussions, another question that has arisen especially with regard to the protection of TK relates to the appropriate international forum for developing a system for the protection of TK. While some countries have argued that priority should be given to the work being done in WIPO, others have preferred to pursue the issue equally in all possible forums including the TRIPS Council. While it may be easy to pursue the issues of prior informed consent, disclosure and benefit sharing in the TRIPS Council, the WTO may not be well suited to deal with the complex issues relating to developing a sui generis system for the protection of TK. Consequently, the on-going work in this area under the auspices of the WIPO Intergovernmental Committee on intellectual Property, Genetic Resources and Traditional Knowledge (the Intergovernmental Committee) remains crucial.

38.
One approach that has gained currency with respect to the defensive protection of TK is the establishment of registers and data bases to be used by patent offices in the context of prior art searches.
 The pros and cons of this approach are under active discussions in the Intergovernmental Committee. However, fears have been raised that while this approach sounds attractive it may be that those countries that prefer a different system may be disadvantaged. It will be critical that all countries particularly developing countries which have rich biological and TK diversity be actively involved on this issue. In particular, it will be critical that national experience is developed as this is what will inform the WIPO and related discussions in the WTO.

Implementation of the TRIPS Agreement and biodiversity related conventions at the regional level

39.
In many cases the implementation of the TRIPS Agreement and the CBD has generally not been linked in developing countries. This is partly related to the fact that the implementing agencies are different but also due to lack of knowledge and information about the linkages relating to the subject areas that the two international agreements cover. In the East African region Kenya, which is the only developing country among the three East African countries was required to implement the TRIPS Agreement by the year 2000. Uganda and Tanzania, which are LDCs, have up to 2006 to implement the TRIPS Agreement except in respect of pharmaceuticals where pursuant to the Doha Ministerial Declaration on TRIPS and Public Health they have up to 2016.
 Kenya has implemented the TRIPS Agreement by revising the three main Acts, namely, the Industrial Property Act, the Trade Marks Act and the Copyright Act. Industrial property and trade marks administration falls under the Ministry of Trade and Industry while copyright issues are handled by a department in the Attorney General’s office. Biodiversity and plant genetic resources are handled by several other ministries mainly the Ministry of Environment and the Ministry of Agriculture. However, although under the Environmental Management and Coordination Act the National Environmental Management Agency (NEMA) is charged with the responsibility of dealing with issues related to access to biological resources and benefit sharing
 no concrete action has so far been taken to comprehensively implement the CBD although a lot of ad hoc activities and projects have been undertaken. The first priority of the NEMA appears to have been related to the issues around environmental impact assessment. Hence while it can be said that Kenya has given statutory effect to the provisions of the CBD no implementing regulations or practice has emerged. On the other hand, the FAO’s International Undertaking and the signing and/or ratification of the ITPGR are being handled by the Ministry of Agriculture. Another institution involved on this issue is the National Council of Science and Technology (NCST).

40.
With regard to TK, the Kenya Industrial Property Institute (KIPI) has been working on developing some ideas on TK protection including the issues related to the development of registers but this has so far not resulted into legislative action. However, KIPI has been generally encouraging traditional healers to try and protect their inventions through utility models. In addition, over the last few months the Ministry of Health has been considering issues related to traditional medicines although this is largely related to standardisation issues and not the rights of the healers.

41.
In the meantime, Uganda is in the process of revising its intellectual property laws and regulations to comply with the TRIPS Agreement.

(ii) Core country specific analysis

42.
Tanzania is endowed with rich natural resources. The biodiversity comprises over 10,000 plant species, a rich fauna and marine resources. The biodiversity provides ecosystem resilience, allowing both people and natural communities to cope with periodic environmental stress. In today’s world where there is increasing need to utilize biological resources to search for new biodynamic compounds the issue of resource conservation has become pertinent for Tanzania. One particular area of importance to Tanzania relates to medicinal plants. Although the  export  of medicinal  flora and fauna is growing  fast and various countries are becoming importers of Tanzanian medicinal flora and fauna, the sales from Africa as a whole remains just 0.97% of the total world medicines market. For example, in 1999 it was estimated that while the retails sales for modern remedies were approximately 20 billion US dollars, African together with Middle Eastern countries herbal medicines sales were worth just 0.19 billion US dollars. The low level of sales of African biodiversity and TK related products may have been due to the challenges relating the implementation of the TRIPS Agreement and the issues that have arisen with regard to trading and protection of biodiversity and TK. However, despite these problems, trading in biodiversity and TK products directly or through benefit sharing has the potential of reducing poverty in the country. 

43.
Due to developments, in terms of international conventions and challenges related to biotechnological management, Tanzania has had to review her policies on access to and sustainable use of biological resources. The policy review covers medicinal  flora, fauna and marine biological resources. One approach is that resources of potential medicinal value should be regulated by consortia of ministries and departments including; Agriculture and Food, Natural Resources and Tourism, Trade and Industry, Health, Higher Education, Science & Technology and the health and environment division in the Vice-President’s office. Other stakeholders include research and higher learning institutions such as the University of Dar es Salaam, Sokoine University of Agriculture, Tanzania Pesticide Research Institute, the National Institute for Medical Research, the Commission for Science and Technology and BRELA. In particular, specific laws and regulations are needed to ensure the rational use of biological resources especially those with potential medicinal value. 

44.
To formulate policy and develop the necessary laws will require that the key stakeholders identified above and others are adequately knowledgeable on issues of TRIPS, biodiversity and TK in the context of the WTO rules and related standards established under WIPO treaties, the CBD and the FAO. Tanzania needs to develop its intellectual property regime in a way that ensures that relevant scientific and technology know-how is developed to help in expanding its share of international trade and encourage foreign investment. The regime established should also assist local inventors and technologists to sustainably engage in, for example, traditional medicine products. At the same time, challenges remains in ensuring that the intellectual property system also facilitates the acquisition of modern scientific and technological know-how necessary to make therapeutic improvements to traditional medicinal compounds.

45.
Most of the world’s surviving diversity is found in areas inhabited by indigenous and local communities that are relatively impoverished and marginalized within both political and economic systems. Yet these communities have rich TK associated with their biodiversity and biological resources. Biodiversity is the basis of industries such as, agriculture, tourism, pharmaceuticals and biotechnology. In Tanzania tourism contributes more than 15% of the national income. The sustainable use of biodiversity is therefore critical for Tanzania because it is a source of food, fuel, and medicine for many people particularly in the rural areas and a source of foreign currency. The concept of benefit sharing is therefore seen as a vision for the empowerment of local communities who are the owners of indigenous knowledge. However, the concept departs from the approach in intellectual property rules which grants exclusive rights and do not require the holder to share benefits. Under paragraph 42(r) of recently concluded World Summit on Sustainable Development’s (WSSD) Plan of Implementation the need to promote discussions to ensure enhanced synergy and mutual supportiveness between intellectual property rules and the principles of the CBD was reiterated.

46.
Tanzania signed the CBD in 1992 and ratified it in March 1996.  Some attempts have been made to use the concept of benefit sharing in some policies, plans and projects in Tanzania including:

· The Wildlife Policy Strategy which involves various stakeholders in determining distribution of revenue and benefits among themselves;

· The Forestry Policy which aims at  improving forest conservation and management and to ensure equitable sharing of benefits among stakeholders;

· The Bee-keeping Policy which emphasizes the joint management agreement including benefit sharing mechanisms and incentives between the government and local bee keepers;

· The Cross-border biodiversity project between Kenya, Uganda and Tanzania which is a mega-biodiversity region of the world and involves conservation of biodiversity at local level;

· The Participatory Environment and Natural Management Project (PERM) with a similar approach to encourage participation of stakeholders and emphasizes maximising opportunities of partnership;

· The Lake Victoria Environmental Management Project (LVEMP) and the National Biodiversity Strategy and Action Plans (NBSAP); and

· National Biodiversity Strategy and Action Plan (NBSAP) which aims at improving community standards of living through equitable sharing of income generated from sustainable utilisation of biodiversity resources and empowerment of women.

IV. Ongoing Technical Assistance and Capacity Building Activities by Other Organisations on the Proposed Subject Areas

47.
There are various trade related technical assistance and capacity building programmes in East Africa run by the WTO and other major multilateral agencies such as the International Trade Centre (ITC), the United Nations Development Programme (UNDP), WIPO and the World Bank.
 There are individual programmes and some inter-agency projects such as JITAP.
 In order to implement the JITAP programme all the three East African countries formed coordination bodies. Tanzania established the Inter-Institutional Technical Committee (IITC) while Uganda formed the Inter-Institutional Committee (IIC) and Kenya the National Committee on WTO (NCWTO).


i)  Capacity Building Initiatives at the Sub-regional level

48.
All three East African nations have access to bilateral or multilateral capacity building initiatives including JITAP. The Commission of the EU recently launched a new programme of around €42 million to help African, Caribbean and Pacific (ACP) countries to overcome difficulties encountered in complying with consumer health standards in the fisheries sector.
 The programme, which forms part of the EU’s overall strategy of trade-related technical assistance for developing countries, will focus initially on countries with the most acute needs and will cover key areas such as institutional capacity building, training and technical advice to the industry and the public sector, improvement of infrastructure, support for laboratories and training institutes, and advice on export policy issues.

49.
JITAP under which all the three East African Countries have benefited has a cluster on ‘Quality Management in the MTS’ (Cluster 15). The following activities are envisaged to promote the ‘export readiness’ of beneficiary countries:

· Strengthening capacity of national standards bodies in MTS related quality management and export packaging matters;

· Advisory missions in export quality management and packaging in the  MTS context, with particular reference to TBT and SPS Agreements;

· Orientation tour for trainers in export quality management;

· Operating the enquiry points on NBT and SPS measures;

· Database on international quality requirements in target markets for exportable products; and

· Database on national quality requirements (standards and regulations) in the countries covered.

50.
Under Cluster 15, work has focused on the preparation of national standards and technical regulations. This is expected to assist the National Enquiry Points (NEPs) in responding to enquiries. The Tanzania Bureau of Standards and the Uganda National Bureau of Standards have prepared their national databases and will receive comments from the International Trade Centre (ITC) and African Regional Standards Organisation (ARSO). There were also identified needs under the JITAP programme to organise sensitisation seminars on TBT/SPS, and on conformity assessment for exporters and importers in the beneficiary countries. There is also a need to intensify capacity building in TBT/SPS and standardisation in line with the JITAP approach which requires the WTO Secretariat to explain the rules, UNCTAD to discuss the policy and development aspects and ITC to address the business aspects. The NEPs in all JITAP countries are preparing lists of critical technical documents needed by them. Tanzania and Kenya have already submitted such lists. The standards boards in Kenya, Uganda and Tanzania have requested a follow up workshop on TBT/SPS similar to the one held under JITAP in Arusha in 1999.

51.
The World Bank (Development Economics Research Group and the World Bank Institute) has developed the Africa Trade and Investment Policy (ATRIP) Programme, which is supported by the United States Agency for International Development (USAID).
 The programme, which covers Kenya, Uganda and Tanzania, recognises that a concrete and deeper understanding of the specific relationships between standards, technical regulations and trade performance in Sub-Saharan Africa is critical to the successful integration of these countries into the MTS. Moreover, innovative programmes to expand access in Sub-Saharan Africa to international standards in support of economically efficient market-based systems and related regulatory institutions are fundamental to economic development prospects in the region. The programme has the following objectives:

· Development of five country-specific action plans to expand access to and use of international standards in Sub-Saharan Africa. This will be accomplished through assessments of the specific impacts of standards and technical regulations on trade in the region;

· Identification of specific infrastructure and capacity needs in Sub-Saharan Africa, including public and private sector capabilities in standards to support expansion of export opportunities and successful participation in the WTO; and 

· Design of a pilot network in the region, based on the five action plans, to expand access to international standards and the region’s ability to implement WTO obligations in the TBT and SPS Agreements. 

Other capacity building efforts are being undertaken by the Organisation for Economic Co-operation and Development (OECD), UNCTAD, the ITC and the Commonwealth Secretariat.


ii) Technical assistance and capacity building efforts in the core country

  52.
Technical Assistance and capacity building on trade, environment and development particularly on biodiversity conservation and market access for agricultural products in Tanzania can be traced back to the Integrated Framework Program (IF).  The origin of the program was the first WTO Ministerial Meeting in Singapore in 1996. The Meeting identified the need to address potential LDC marginalization in a global market on account of their inability to take advantage of the benefits emerging from the MTS. The response to this problem was an integrated approach to trade development, thus, the establishment of the IF.  The implementation of the program started with the assessment of trade related needs for a pioneer group of 12 LDCs which included Tanzania.  These assessed needs were adopted by a High Level Meeting held in Geneva in 1997. The ensuing phase involved the translation of assessed needs into projects for trade development and their presentation to the donor community for pledging purposes through a consultative process which included a Roundtable or Consultative Group Meeting. 

53.
In Tanzania, the needs assessment exercise undertaken in 1997 drew extensively from an Export Development Strategy (EDS) report that had been completed and submitted in 1996.  The report highlighted three categories of constraints:

· supply side constraints encompassing low capacity for the production and delivery of goods and services; 

· constraint relating to non existence of trade support services; and

·  Constraints related to lack of capacity to participate effectively in the MTS.  

54.
Tanzania participated in the initial three year implementation of JITAP that was initially scheduled to end in June 2000. However, the programme was allowed a consolidation period up to December 2002. The interim report on the programme has confirmed the project’s usefulness and recommended that its implementation be extended for a further three years. Under JITAP, attempts have been made to address Tanzania’s effective participation in the MTS through institutional capacity building and human resources development in the public and private sectors; trade policy formulation, competition law and policy implementation; and through initiatives under the implementation of the Sustainable Industrial Development Programme (SIDP). A large proportion of the on-going projects also attempt to address the constraint of infrastructure including roads, the railway, ports and telecommunication systems. The constraint of productive capacity in the industrial, agricultural, mining and tourism sectors is being addressed through the public enterprises divestiture programme and through the attraction of new investment from foreign and domestic private sector. 

55.
Some of the needs that have not been fully met include rationalization of existing projects in capacity building (in both the private and public sectors), need for extensive action in the area of trade support services, and filling gaps in the JITAP programme. A new major infrastructure concern is the development of an Export Processing Zone in Dar es Salaam.  The country needs have been revised resulting in proposals for new projects in three areas:-
· Projects on Supply side constraints:

· Institutional Capacity Building for Export Promotion.

· Promotion of Private Sector Delivery and Advocacy for Exporting.

· Financing of UNIDO initiative on building competitiveness in the industrial sector and implementation of SIDP.

· Projects to address Trade Support Services Constraints:

· Establishment of Business Support Development Fund.
· Export Finance and Credit Guarantee Scheme.
· Review of Sub-sector strategies and studies
· Export Processing Zone.
· Projects to supplement JITAP:

· Completion of TBS Packaging Technology Centre.

· Building Capacity to Address WTO Sanitary Regulations.

· Gaps in financing the JITAP projects.

56.
A recent IITC meeting held in July 2002 noted that under JITAP there had been an increased level of awareness on the importance of the issues relating to the TRIPS Agreement and public health and the impact of GMOs on agriculture.
 The meeting also noted that issues relating to trade and environment had now been placed under the IITC and that in future there will be increased attention given to these issues in the work of the IITC in order to increase awareness and build the requisite analytical and negotiating capacities in the country.

57.
Apart from JITAP, another major capacity building project is the BEST Programme. This is a 5 year government programme for strengthening the enabling environment for business in Tanzania.  The work on which the programme is based was commissioned by Government in 2000 and was financed by a group of three donors: UK Government Department for International Development (DFID), the Royal Netherlands Embassy, and the Swedish International development Co-operation Agency (SIDA). The Government recognized that the private sector is the engine of Tanzania’s economic growth, and that if poverty reduction goals are to be achieved, significant strides must be made in private sector development – both by indigenous enterprises and through foreign direct investment.  A key aspect of encouraging such private sector development is to ensure that the government machinery does not of itself create barriers to the private sector activity by way of unnecessary bureaucracy (red tape) or poor service delivery.

58.
The BEST programmes priorities include, achieving better regulation and improving service delivery. The programme has five components of which the first two ‘core’ components that is, achieving better regulation and improving service delivery are by far the largest, both in terms of cost and scope. The three other components are improving commercial dispute resolution, strengthening the Tanzania Investment Centre and improving private sector advocacy.
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