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The relationship between the TRIPs Agreement and the CBD and Protection of TK

ActionAid supports the need to grant observership for the CBD to the TRIPs Council, which has been endorsed in spirit by the Doha Declaration Article 19.

The Convention on Biological Diversity has three objectives: 

· to conserve biological diversity 

· to promote sustainable use of its components and 

· to achieve fair and equitable sharing of the benefits arising out of the utilisation of genetic resources  

Developing countries have made several submissions on fair and equitable benefit sharing, as well as respect for practices of indigenous and local communities.  In their most recent submission a group of developing countries proposed
 patent applications to include information on: 

(i) disclosure of the source and country of origin of the biological resource and of the traditional knowledge used in the invention;

(ii) evidence of prior informed consent through approval of authorities under the relevant national regimes;
(iii) evidence of fair and equitable benefit sharing under the relevant national regimes.
One of the prime objectives of the CBD that is often neglected is conservation and sustainable use of biological diversity.  On the other hand, TRIPs is concerned with providing incentives for new innovations using biological diversity but without regard to conservation.  It is feared that incentives to commercial breeders under the UPOV model of sui generis law to produce distinct, uniform and stable varieties might lead to a reduction in agro-biodiversity.  A starting point to address this imbalance within the national and international context would be to provide incentives to farmers and local communities who have maintained and preserved agro-biodiversity and helped developed landraces over generations.

The FAO International Treaty on Plant Genetic Resources for Food and Agriculture is an important step forward because it has sought recognition and protection of farmers’ rights.  However, it is still weakened by the fact that it has not banned patenting of plant genetic resources and not established a strong framework and mechanism to enforce farmers’ rights internationally.  

ActionAid recognises the complex nature of protecting traditional knowledge which represents a development opportunity for traditional and indigenous communities.  We urge, the international community to put more resources in this area to ensure that traditional knowledge becomes part of the solution to supporting the development of the indigenous and local communities and not merely a tool for corporations to profit from.  ActionAid believes that discussions on protection of traditional knowledge should take place outside the Intellectual Property fora including WIPO and the WTO TRIPs Agreement.  There is still no consensus on how to proceed with the sensitive subject of protection of traditional knowledge.  Indigenous and traditional communities by and large do not want to see their knowledge and genetic resources commercialised and monopolised by the imposition of IPRs.  
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