New Treaty Preserves Global Food Security and Strengthens Farmers' Rights:

UNCTAD Meeting Discusses Implications

The world is confronted with an astounding loss of agrobiodiversity.  For the world's 20 major food staple crops, 90% of the agro-biodiversity has been lost since the beginning of the 20th century. This loss creates serious vulnerabilities that could jeopardize global food security.

“The loss of agrobiodiversity has drastically reduced the capability of present and future generations to face unpredictable environmental changes and human needs”, warned Professor Jose Esquinas-Alcazar, Secretary of the FAO Commission on Plant Genetic Resources for Food and Agriculture (PGRFA).

Driven by these concerns, the International Treaty on Plant Genetic Resources for Food and Agriculture was adopted by FAO Member countries in November 2001, after many years of tough negotiation.  At a meeting organized in Geneva on 11 September 2002 by UNCTAD, in cooperation with the Quaker United Nations Office and ActionAid, Geneva-based delegates were given a briefing on this Treaty and discussed possible implications for their work, particularly in the WTO and WIPO.

Professor Esquinas kicked off the meeting by stressing that agro-biodiversity is different from other types of biodiversity.  “no country on the planet is today self-sufficient with respect to the PGRFA they are using, and the average degree of interdependence among countries with regard to the most important crops is 70%”, he said. Bilateral arrangements for access to PGRFA are therefore inappropriate:  multilateral solutions must be used to ensure the conservation and further development of PGRFA, upon which the very survival of current and future generations depend.

The Treaty is such a multilateral solution.  As explained by Mr. Gert Keijer, a Vice-Chairman of the FAO Commission, PGRFA covered by the Treaty are pooled together for access by all.  Those who access this treasure trove of material and obtain commercial benefits from the development of new varieties pay into a multilateral fund; this is mandatory when intellectual property rights are claimed on the developed variety which would restrict access to it.  Funds thus collected will be used to help finance developing country activities to preserve global agrobiodiversity and support small farmers, according to the priorities outlined in the FAO Global Plan of Action, adopted in Leipzig in 1996.

The Treaty recognizes the enormous contribution that farmers have made to the conservation and development of PGRFA.  In Article 9, it requests signatories to take measures to protect and promote Farmers' Rights, including the protection of relevant traditional knowledge, the right to a fair share of benefits arising from the utilization of PGRFA, and the right to participate in decision making related to PGRFA.  It also states that "nothing in this Article shall be interpreted to limit any rights that farmers have to save, use, exchange and sell farm-saved seed/propagating material, subject to national law and as appropriate."

The enshrinement of Farmers' Rights in this Treaty could boost developing country efforts in other forums to protect their farmers and interests.  Of particular relevance are discussions related to TRIPS Article 27.3(b), which requires WTO Members to protect new plant varieties via patents, an effective sui generis (of its own kind) system, or a combination thereof.

Developed country trade partners are putting enormous pressure on developing countries--both at the WTO and through bilateral trade agreements—to adopt plant variety protection (PVP) legislation that greatly strengthens breeders rights, but could weaken Farmers’ Rights.

Agriculture is the backbone of most developing country economies and small-scale farming is the number one occupation.  For millennium, small farming communities have survived by saving seeds from their harvests, and then replanting, exchanging and selling them to one another at the local level.  This has facilitated the continuous development of farmers' varieties, or landraces, which are well adapted to local climatic and soil conditions.

Some participants expressed concern that under the most recent version of the International Convention for the Protection of New Varieties of Plants, UPOV 91, this scenario could change dramatically.  Farmers could no longer informally sell seeds saved from their harvest of protected varieties or even to exchange them on a non-commercial basis.  This could seriously undermine the livelihood of rural agricultural communities and put a brake on their further development of agro-biodiversity.

“The UPOV system was designed for Europe by Europeans.  Nobody can say with any certainty how well it will work in parts of the world where there is little if any private sector plant breeding, or even if it will work at all”, said Graham Dutfield, author of numerous books and articles on intellectual property-related topics and Academic Director of the UNCTAD/ICTSD project on TRIPS and Development.

Participants at the meeting argued that an "effective" sui generis system for protecting new plant varieties must provide incentives to both the developer of new varieties using modern breeding techniques, but also incentives and rewards to the farmers-- the developers and providers of the landraces, which are the raw material for the new varieties.  Often up to 100 different landraces from around the world go into the development of a single new plant variety. “If a system is to be effective and sustainable in the long run, it must include both sides of the equation”, said Professor Esquinas.

Many WTO Member developing countries are currently seeking ways to meet their obligations under TRIPS Article 27.3(b) to provide effective protection for new plant varieties while at the same time protecting Farmers' Rights and taking into account the important contribution that farmers have made to the conservation and development of plant genetic resources.  “There is a need to strike a balance between breeders’ and Farmers’ Rights”, said Professor Carlos Correa of the University of Buenos Aires, a well-known author in this field.

The Government of India has recently adopted legislation which strikes such a balance.  It protects new plant varieties, but also allows farmers to replant, exchange, or sell (as non-branded) farm-saved seeds of protected varieties.  The new legislation has not yet been fully implemented, so it will be a few years before we know the results, said the Government of India representative at the meeting.  Many participants felt that the Indian legislation provides a promising and effective model for other developing countries to consider.  

The African Model Legislation for the Protection of the Rights of Local Communities, Farmers and Breeders, and for the Regulation of Access to Biological Resources was another interesting example presented.  “The law is an appropriate embodiment of the interests of developing countries, and appropriately takes their concerns into account”, said the representative of the African Union.  “Breeders rights are subject to appropriate restrictions adopted for the objectives of protecting food security, health, biological diversity, and the communities’ requirements for propogating material”, he said.

Views expressed during the meeting resonated strongly with the findings of the Commission on Intellectual Property Rights, financed by the U.K. Government, whose Report was launched in Geneva on 16 September 2002.  “The review of the relevant provisions in TRIPS which is currently taking place in the TRIPS Council should...permit countries to develop sui generis regimes for the protection of plant varieties that suit their agricultural systems.  Such regimes should permit access to the protected varieties for further research and breeding, and provide for the right of farmers to save and plant-back seed, including the possibility of informal sale and exchange”, the Report states.  It also points out the combination of stagnating public sector agricultural research and dynamic private sector research driven by demand from farmers in developed countries “poses the danger that research priorities overall will be increasingly less relevant to the needs of poor farmers in developing countries.”

