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I. Background

At the International Seminar on Systems for the Protection of Traditional Knowledge,
organized by UNCTAD and the Government of India, held in New Delhi in April 2002,
participants considered inter alia how evolving national systems for the protection of traditional
knowledge could be supported or augmented by international measures adopted at the regional or
global level.1  Countries supportive of traditional knowledge protection may enact provisions
designed to prevent misappropriation of traditional knowledge, but such action will not be
effective beyond those countries’ borders unless an international system is put in place.  For
example, even if country A amends its patent law to enable denial of a patent to be based upon the
anticipation of the claimed invention by available local (oral) traditional knowledge, those
provisions will not prevent the privatization of that knowledge by the grant of patents in Country
B unless (i) Country B has similar provisions protecting traditional knowledge, and/or (b) Country
B is aware of, and recognizes, the traditional knowledge claim made by the local community in
Country A.

Thus, if the objectives of proponents of traditional knowledge protection, including those
stated in the Convention on Biological Diversity, are to be realized international initiatives are
essential.  There has been much early discussion in a number of fora of this need.  Yet, the
effective protection of the holders of traditional knowledge requires that these discussions move
in some way toward implementation of working systems of protection.

It is likely that any initial step toward such implementation will not, in itself, accord
holders of traditional knowledge the levels (or perhaps types) of protection that they would



2See, e.g., infra text accompanying notes __-__ (discussing definition of traditional
knowledge to be protected).
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regard as ideal.  But putting in place a framework or structure for translating national forms of
protection into an international system on an ongoing basis would reassure holders of traditional
knowledge that incremental progress is worth pursuing, enabling agreement to be reached on
basic issues while discussion continues on contested matters.  Such a framework, even if based
initially on minimal substantive levels of protection, would allow initial standards to be augmented
or developed in a fashion that parallels, replicates and perhaps balances, the system for the
protection of forms of intellectual property currently recognized at the international level.

Moreover, if the discussions that have been taking place are to reach fruition in the near
future, it might be helpful to develop a system that bears structural resemblance to the system of
international intellectual property law dear to the hearts of many developed countries.  This is not,
of course, to preclude advocates of traditional knowledge protection from considering a system
that is wholly new, nor to feel captive to traditional notions of property rights.  Rather, in
advocating a particular structure of protection for traditional knowledge, it will be useful to know
to what extent proponents must articulate the need for a completely new type of structure, or
whether instead they can point to historical antecedents in the intellectual property system already
favored by otherwise recalcitrant countries.  Indeed, this comparative analysis might also suggest
models that are more or less likely to be acceptable.  Finally, this comparison is important because
many of the proposals to protect traditional knowledge necessarily affect the intellectual property
system, which otherwise might privatize the resources with respect to which traditional
knowledge rightholders wish to assert claims.

II. Scope of this Paper

This paper explores options for the possible reciprocal recognition, through an
international treaty, of sui generis regimes for the protection of traditional knowledge adopted at
the national level.  It thus focuses on framework, or structural, issues, rather than on the
substantive elements of sui generis systems for the protection of traditional knowledge.  But the
two questions cannot wholly be divorced.  That is, the framework of any international system will
depend in part upon the substantive forms of protection that are accorded.  Likewise, the forms of
protection that are adopted might reflect the international framework chosen.  Thus, although the
paper focuses on structural issues, I have noted points where the substantive protections accorded
might affect the international framework chosen,2 and thus where interested parties developing
substantive norms might wish to have particular regard to questions of structural implementation.

It is of course important, especially given the prominence of the debate in the TRIPS
Council regarding the interpretation and possible revision of TRIPS (whether Article 27(3)(b) or
Article 29), that the TRIPS compatibility of any proposals be considered.  The TRIPS-
compatibility of the principal proposal considered in this paper has already been exhaustively and
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comprehensively considered by other scholars of international intellectual property law scholars,3

and various governments have advanced positions on that topic in the context of ongoing TRIPS
debates.  In this paper, I will not repeat that analysis, other than summarily where relevant to my
suggestions.4   Instead, I will focus on the different components of any international structure that
countries might wish to pursue, and the different issues that might therefore be discussed at the
Geneva meeting in early February.

As noted above, the following commentary draws in large part (for the several reasons
mentioned and with the caveats outlined above) on models found in international intellectual
property law.  It will be seen that the primary models from which I have drawn inspiration in this
paper are models of trademark law and the law of geographical indications.  Yet, the principal
proposal that I will analyze most directly affects patent rights.  (Traditional knowledge protection
obviously must also affect the future development of national trademark law; but the proposal
discussed below is in large part aimed at the inappropriate privatization that occurs through the
patent system).  This is a conscious decision.  The proposal that is analyzed below is essentially an
attempt to derogate from the principle of territoriality that pervades, and indeed is at the root of,
international intellectual property law.  That principle is most resolutely advocated and enforced
in the patent context.  In contrast, international trademark (and geographical indications) law –
while firmly based upon the same general principle – has in several respects developed exceptions
to that principle.  These exceptions might provide the source for a range of options that countries
might consider as the model for a system of traditional knowledge protection that likewise moves
away from the principle of territoriality.  Moreover, a historical analysis of where resistance to
such developments has been most acute in the field of trademark and geographical indications
might provide guidance to those seeking to construct an approach that encounters less resistance.

III. A Preliminary Word about Diversity of Models
and Arguments of Premature Internationalization

The principal challenge facing the development of an international system for the
protection of traditional knowledge is that, even in those countries that protect traditional
knowledge, the result is achieved through a wide variety of devices.  And these devices are each
thought appropriately to further the same general goals consistent with the different life patterns
(and different types of traditional knowledge) in different communities around the world.5  The



country’s legislation is developed based on the specific requirements of individual country and its
communities, their lifestyles and types of traditional knowledge and the way it is being protected
or held by the traditional communities and the way it is being accessed for modern scientific
purposes. . . . The need is for a system which recognizes such diversity.”)

6WIPO Copyright Treaty, WIPO Doc. CRNR/DC/94 (Dec. 20, 1996) 36 I.L.M. 65.

7See id.  art 11.

8See, e.g., TRIPS, art. 23(1), n.4.

9See generally SAM RICKETSON, THE BERNE CONVENTION FOR THE PROTECTION OF
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challenge therefore is to construct an international system where there is little consensus on the
perfect system, but general agreement (among countries advocating protection) on the overall
goal.

And this diversity of approach at the national level is often cited by opponents of
traditional knowledge protection as one reason why the development of an international system is
premature. (Indeed, in most cases it is true that the international system codifies norms that are
generally agreed-upon at the national level, at least among developed countries). Yet, it is not
unheard of that international intellectual property norms are articulated before there is consensus
on the national level (the most recent example of that is the WIPO Copyright Treaty,6 where
provisions addressing anti-circumvention of technological protection measures were adopted
before many countries had given any thought to the issue at the national level).7

Moreover, the existence of disparate approaches, fueled by similar fundamental
sentiments, really goes to the form of the international system.  If principled compromise or
reconciliation of the different national approaches were possible and/or desirable, then efforts
might best be directed at the articulation of detailed harmonized standards for protection.  But if,
instead, the goal is to allow different countries to adhere to their local approaches, the articulation
of substantive norms is likely to occur at a very general level with an admonition that each
member state had latitude as to the means by which it implemented its obligations.  Again, this
approach is consistent with the existing international intellectual property system.  Article 1(1) of
TRIPS recognizes this general principle, and where a particular difference over means of likely
implementation was discernable in advance during the negotiations, drafters of TRIPS made
specific reference to the options.8

Indeed, the choice of detailed international standards as against an international system
with articulated minimum standards (backed up by general obligations such as national treatment)
was precisely the choice that faced the drafters of the Berne Convention.9  They chose the latter. 
Thus, if the goal of countries negotiating traditional knowledge protection is to design a system



10See Protecting Traditional Knowledge – The International Dimension, Paper Submitted
by the Department of Commerce, Government of India ¶ 22 (New Delhi, April 2002).

11A fuller analysis of all aspects of an international system for the protection of traditional
knowledge would consider a variety of components of such a system, all of which would be
necessary to ensure the broadest possible protection.  Most importantly, mechanisms granting
protection can take two forms, though the emphasis between one or the other may depend in
large part upon the favored rationale for traditional knowledge protection.  Thus, one mechanism
for protecting traditional knowledge might be intended to prevent privatization of the resources,
by limiting or conditioning the ability of one person to obtain intellectual property rights in the
biological resource or associated traditional knowledge.  The other mechanism is affirmatively to
grant rights in traditional knowledge to the appropriate groups of rightholders, for exploitation by
them in accordance with local (or legally defined, but locally-influenced) norms.  (This bifurcation
mimics very closely the needs of holders of rights in geographical indications.)  Thus, in a fuller
system of protection, essential components might include: (1) mandating national systems
affording substantive affirmative protection for traditional knowledge; (2) mandating that national
systems allow the limiting of intellectual property rights that conflict with traditional knowledge
rights; (3) informational mechanisms to provide notice of claims, both to facilitate limitations on
intellectual property rights and to facilitate determinations of ownership and benefit-sharing with
respect to traditional knowledge; and (4) a system for recognizing in national law determinations
made in countries of origin.  The need for this last component depends in large part upon the
extent to which the first and second components are achieved.
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that accommodates a myriad of ways of reaching the same goal, the development of the
international intellectual property system stands in historical support of (rather than in opposition
to) such efforts.

IV. A Specific Proposal to Consider: Some Structural Choices to Debate

At the New Delhi meeting and elsewhere, the Indian Government made a specific proposal
that national patent laws should, as a matter of international law, be required to contain the
following provision: 

(1) patent applicants must disclose the source of knowledge and biological material,
and

(2) give an undertaking that the “prevalent laws and practices of the country of origin
have been fully respected.”10

This is the proposal that is the focus of the discussion in this paper of how to construct
and international framework for the protection of traditional knowledge.11  But the observations
herein made concerning the Indian proposal should also be of broader application.



12Further informational components, also aimed at furthering the notice component that is
thought important in a number of intellectual property regimes, might includes registers of
asserted claims of traditional knowledge (whether related to the subject of a filed patent
application or not).  If the argument is to be made to developed countries that patentees not be
entitled to obtain patents because of prior traditional knowledge, that argument will be stronger if
the patentees are on constructive notice of the claims of traditional knowledge right-holders.  That
is to say, if a claim is asserted on a register to which patentees have access, the patentees can be
deemed to have been aware of such claims, rendering claims of inequity less persuasive.

13See Ho, supra note 3.

14See submissions cited in Ho, supra note 3.

15See Graeme B. Dinwoodie and Rochelle Cooper Dreyfuss, WTO Dispute Resolution and
The Preservation of The Public Domain Under International Law, in INTERNATIONAL PUBLIC
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The first step of the proposal (the disclosure obligation) has importance in and of itself,
separate and apart from the country-of-origin compliance undertaking (and the effect given
thereto).  Importantly, it would provide information that enabled ongoing assessment to be made
of whether countries are complying with their obligations, under Article 8(j) of the Convention on
Biological Diversity (CBD):

(i) to ensure that the wider application of traditional knowledge occur with the
“approval and involvement of the holders of such knowledge”;

(ii) to “encourage the equitable sharing of benefits arising from the utilization of”
traditional knowledge.

Requiring the disclosure of the country of origin of genetic resources and related
traditional knowledge in patent applications would also assist in identifying and demarcating
traditional knowledge (one of the substantive critiques often leveled at proposals for the
protection of traditional knowledge).12

The first (disclosure) part of this proposal if, of course, already the subject of discussion in
a number of fora.  It implicates two questions.  First, whether the TRIPS Agreement or any other
international agreements (such as the Patent Law Treaty) sets ceilings on the type of requirements
or conditions to which a patent application can be subjected.  This is simply a matter for
interpretation of existing international obligations.  As noted above, this question has already been
addressed by scholars of international intellectual property law13 and is the subject of contested
views among nations in the TRIPS Council.14  Without repeating that analysis in detail, the debate
would likely center on whether the principle of nondiscrimination in Article 27 of TRIPS applied
across-the-board to all aspects of patent law (including disclosure requirements)15 and whether



16In this debate, the meaning of Article 62 of TRIPS might also be of relevance.

17See Graeme B. Dinwoodie, Federalized Functionalism: The Future of Industrial Design
Protection in the European Union, 24 AM. INTELL. PROP. L. ASS’N Q.J. 611, 715 n. 274 (1996)
(coining the term).

18 See Berne Convention for The Protection of Literary and Artistic Works (1971 Paris
text), 1161 U.N.T.S. 3.

19A comprehensive set of reforms would also effect amendments to the Patent
Cooperation Treaty and perhaps the European Patent Convention.  Such proposals have in fact
been floated, but those are not central to this paper.

20To be fully effective, of course, this would also have to be accompanied by the
enactment of traditional knowledge protection laws in nations seeking to further the protection of

7

Article 29, which sets out disclosure requirements that must and may be imposed upon a patent
applicant implicitly precludes any other disclosure requirements from being imposed.16

 Ordinarily, most international industrial property agreements set limits to the types of
conditions that may be imposed rather than articulating affirmative disclosure or other obligations
that must be imposed on applicants for rights.  Thus, the Indian proposal can conceptually be
aligned with broader efforts to create substantive maxima17 as well as substantive minima in
international intellectual property treaties.  That is, procedural treaties such as the TLT and the
PLT (or the non-formalities provision of the Berne Convention)18 are in large part driven by the
same philosophy that drives treaties imposing substantive minima obligations; they guarantee
rights to the rights-applicant, where substantively or in terms of the maximum procedures to
which their application may be subjected.  Phrased as such, the argument has substantial academic
appeal, but has had little resonance in the policymaking arena to date.

A second question is whether, if such a disclosure obligation is permitted (or could, if
necessary, be imposed by national law under an amendment to TRIPS),19 could such an obligation
be imposed on all or most nations in the development of their patent laws?  This would require a
new international instrument creating such an affirmative obligation.  The contours of such an
obligation, though resisted by developed countries in the ongoing debate in the TRIPS Council,
are not complicated, even though the political dynamic may be far from simple.

The second part of the proposal would provide even greater effect to nationally-
recognized traditional knowledge rights.  But it would also likely be more controversial, because
it implicitly dictates the consequences in the patent laws of Country A of determinations made in
accordance with the traditional knowledge protection laws of Country B.  (It is implicit because
the proposal did not expressly provide the consequences of a false declaration; presumably, it
would invalidate the patent.)20  That is the principal focus of the rest of this paper.



traditional knowledge.

21Patent law does contain (in the Paris Convention, the Patent Law Treaty, and the Patent
Cooperation Treaty) procedural devices at the international level designed to facilitate the
acquisition of national rights on a multinational basis.

22See Paris Convention for the Protection of Industrial Property, art. 6(1) (“The conditions
for the filing and registration of trademarks shall be determined in each country of the Union by its
domestic legislation.”); id. art 6(3) (“A mark duly registered in a country of the Union shall be
regarded as independent of marks registered in the other countries of the Union, including the
country of origin.”)
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An initial objection to this approach is that it is inconsistent with the principle of
territoriality which, even with international obligations, underlies the international intellectual
property system.   That is, countries may defer (upon treaty accession, or treaty implementation)
to international norms, but that does not involve deferring to foreign law and (perhaps)
determinations of foreign institutions (if the latter is required to make, or has made,
determinations of whether “the prevalent laws and practices of the country of origin have been
fully respected”).

Thus, an initial question for drafters to consider is to what extent national courts or
patent agencies will be required to defer either to foreign rights (perhaps, as determined by
them) or to foreign determinations of those same rights.  Either approach (though
deference to foreign rights is different from deference to foreign determinations) would be
an exception to the rigid principle of territoriality that pervades international intellectual
property law.  (Deference to foreign rights is more directly an intrusion on the territoriality
principle.  Deference to foreign determinations is not wholly divorced from the principle of
territoriality, but also implicates questions of applicable law, efficiency and competence).

It has to be stressed, however, that the territoriality objection is not insurmountable.  Even
the extant intellectual property treaties contain exceptions to the strict principle of territoriality
(though rarely in patent law).21  For example, although Article 6 of the Paris Convention for the
Protection of Industrial Property affirms the principle of independence of trademark rights in
different countries,22 Article 6quinquies (A)(1) provides that “every trademark duly registered in
the country of origin shall be accepted for filing and protected as is in the other countries of the
Union, subject to the reservations indicated in this Article.  Likewise, Article 6bis of the Paris
Convention provides that “The countries of the Union undertake, ex officio if their legislation so
permits, or at the request of an interested party, to refuse or to cancel the registration, and to
prohibit the use, of a trademark which constitutes a reproduction, an imitation, or a translation,
liable to create confusion, of a mark considered by the competent authority of the country of
registration or use to be well known in that country as being already the mark of a person entitled
to the benefits of this Convention and used for identical or similar goods.” 



23These can be conceptualized in other ways (e.g., as a choice of law rule, or as partial
harmonization of substantive protection for unregistered marks).  But viewing the provisions in
these alternative ways does not undermine the central point here.

24See Paris Convention art. 6quinquies(1)(B) (“Trademarks covered by this Article may be
neither denied registration nor invalidated except in the following cases

1. when they are of such a nature as to infringe rights acquired by third parties in the
country where protection is claimed;
2. when they are devoid of any distinctive character, or consist exclusively of signs or
indications which may serve, in trade, to designate the kind, quality, quantity, intended
purpose, value, place of origin, of the goods, or the time of production, or have become
customary in the current language or in the bona fide and established practices of the trade
of the country where protection is claimed;
3. when they are contrary to morality or public order and, in particular, of such a nature as
to deceive the public. It is understood that a mark may not be considered contrary to
public order for the sole reason that it does not conform to a provision of the legislation
on marks, except if such provision itself relates to public order.”)

25Suggestions to create an international registry of well-known marks has never received
substantial support.
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Both these provisions might be seen as derogations from the principle of territoriality of
trademark rights, thus supporting the general approach that the Indian government proposal
would like to pursue.23  And these two provisions have received global national
implementation, suggesting that it would not be unique that member states of the WTO
would deny the grant of industrial property rights in their own country based upon the
recognition of rights accorded by a foreign nation.

 But note that these exceptions are themselves subject to carve-outs that enable the
recognizing state to exercise sovereign control over the protection under its national laws in
certain circumstances or condition the exception in ways that allows the courts of the recognizing
state some room for effectively preserving the territoriality principle.  Thus, the so-called “telle
quelle” principle of Article 6quinquies (see above) is subject to Article 6quinquies(1)(B), which
enables recognizing states to refuse to recognize the foreign right in certain circumstances.24 
Likewise, the protection of well-known marks mandated by Article 6bis of the Paris Convention
allows national courts to exercise some sovereignty by virtue of the subset of foreign marks to
which it extends these protections (not all marks are well-known, and determinations of which
marks are well-known will be made by the courts or administrative agency of the recognizing
state).25

Indeed, where treaty drafters have made efforts to go further (such as in some treaties
dealing with geographical indications) and have recognizing countries defer entirely to foreign
rights or foreign determinations, some countries have been resistant to accession.  For example,



26See Albrecht Conrad, The Protection of Geographical Indications in The TRIPS
Agreement, 86 TRADEMARK REP. 11 (1996).

27See supra text accompanying notes __-__.
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one of the reasons why there was opposition in the United States and elsewhere to the Lisbon
Agreement for the Protection of Appellations of Origin and their International Registration was
that member countries would have been required to accept determinations of protectability under
the law of the country of origin without any exceptions (such as whether the term was generic in
the recognizing country).26  The ongoing debate in the TRIPS Council regarding the effect of a
geographic term being included on the proposed multilateral register of geographical indications
illustrates that this resistance is still strong.  Indeed, the United States (and others) have objected
to hard legal consequences flowing from inclusion on such a register even when there would be an
ability on the part of third countries to object to a term’s inclusion.

Thus, in order to make such a proposal more fruitful, drafters of a proposal along
the lines suggested by the Indian government might wish to consider:

* including exceptions (such as those to which the telle quelle principle is subjected);
or

* conditioning the types of traditional knowledge that would receive extra-territorial
protection (as in the case of well known marks)

Both of these structural concessions might ameliorate in the minds of opposing
countries the derogation from territoriality (often cast as an intrusion on sovereignty) that
is seen as unsettling.  Each would however require drafters to enter into discussion about
substantive principles of protection; as noted above, there are some points at which the
structural questions will inevitably be intertwined with substantive issues.  Thus, are there
particular determinations (e.g., oral prior art) on which recognizing nations would specially
wish to retain sovereignty?  And are there certain types of traditional knowledge that
protecting states would most wish to give enhanced (i.e., additional automatic
international) protection?

These questions are of course essentially political matters, driven not simply by where
harmonization of legal concepts seems possible but also by where political priorities are most
acute.  Thus, to reach such agreements, some concessions are required. But it should be
remembered that concessions in the framing of mandatory international obligations should not
derogate from the ability of nation-states to implement more far-reaching protection of traditional
knowledge at the national level.  But that is a battle that must be fought at the first stage of the
Indian proposal, namely in securing an interpretation or amendment of TRIPS that permits the
imposition of such additional disclosure requirements in national law.27  If that flexibility is
secured, then any international agreement, even with exceptions or conditions, might be regarded
as progress by those seeking the protection of traditional knowledge.
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V. Further Amendments to the Proposal?

At least three other approaches might be considered, all of which are efforts to mitigate
concerns that might be expressed by countries reluctant to allow their patent laws to be subject to
foreign laws and institutions.  The first approach would replace foreign laws with international
laws; the second approach would replace foreign decision-making institutions with international
decision-making institutions; and, finally, one might seek to implement the proposal by casting it
as a “public private international law” solution.  Each approach would have problems that would
have to be addressed.

(1) International norms.  If recognizing countries are hesitant to apply foreign norms
in allocating property rights under their national laws (i.e., requiring compliance with the local
laws of the country of origin of the biological material), then the application of an international
norm may seem less of an intrusion upon sovereignty.  Thus, for example, although national
traditional knowledge law might articulate a broad notion of traditional knowledge protection and
be subject to continuing modification by national authorities, the international rule might articulate
a narrower and more settled set of rights making the recognizing countries less vulnerable to
changes by foreign countries into which they would have no input.

National courts already apply international norms in the trademark context in two senses. 
First, in applying a basic norm applicable in all national systems, courts may infuse the content of
that norm with international meaning.  An example of this is Article 10bis of the Paris
Convention.  Article 10bis provides that “the countries of the Union are bound to assure to
nationals of such countries effective protection against unfair competition” and further notes that
“any act of competition contrary to honest practices in industrial or commercial matters
constitutes an act of unfair competition.”

Although in most states this international obligation is specifically implemented in national
law by a provision prohibiting unfair competition (and thus any actions are strictly brought under
the national statutory provision) the meaning of what is unfair competition might on occasion be
supplied by international norms.  Thus, the leading authority on the Paris Convention has
suggested that:

what is to be understood by ‘competition’ will be determined in
each country according to its own concepts” but that whether an
act is contrary to honest practices in industrial or commercial
matters is not limited to honest practices existing in the country
where protection against unfair competition is sought but should
also take into account “honest practices established in international
trade.”28 



WIPO’s Model Provisions on Protection Against Unfair Competition argue for account to be
taken of conceptions of honest practices in international trade, rather than solely the country
where the conduct occurs.  See MODEL PROVISIONS ON PROTECTION AGAINST UNFAIR

COMPETITION, Notes 1.03, 1.04 (WIPO 1996). 

29There would be several sub-issues that would be generated by any of these approaches. 
For example, would identification of a group of persons as the owners of traditional knowledge
on a multilateral register automatically give them standing to contest any grant of rights in the
recognizing state?  Or perhaps only nation states, or a specially created agency such as a National
Biodiversity Authority, would have standing to object?
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To be sure, the application of this commitment to international norms is far from
consistent, but the structure is in place, and Article 10bis has been invoked by courts as disparate
as the High Court of Beijing (in a cybersquatting case) and the federal district court for the
Eastern District of Michigan (in a trade secret case).  If this model were pursued, of course, the
central issue for delegates to debate would be the substantive norms that national courts would
apply (or, if drafters were more willing to adopt a flexible standard, to where would national
courts look for the ascertainment of those international norms).

A second (related) sense of the application of international norms would be where the
legal standard itself is set out in detail at the international level (as opposed to Article 10bis,
where the standard is initially implemented and determined under national law).  In this category,
one might place the Uniform Domain Name Dispute Resolution Policy (the “UDRP”).  This is
also an example of using an international institution, and I discuss it in that context immediately
below.

To state these comments more concretely, the Indian proposal might instead require
that patent applicants certify that they have complied with the rules regarding biological
resources set out in an international agreement.29  Again, as a matter of domestic law, it
might be possible (subject to the TRIPS interpretation questions noted above) to mandate
a stricter statement of compliance with national traditional knowledge laws for the
purposes of the national application (or for the purposes of applications in other countries
supporting a broader approach).

(2) International Institutions.  If certain countries are hesitant to allow determinations
of foreign administrative agencies (regarding compliance with local laws) to influence the
allocation of their patent rights, again one might consider using an international institution to
make those determinations.  Such approach might seem attractive especially given the success of
the UDRP in addressing the claims of trademark owners against cybersquatters.  For example, an
international institution could be authorized to make determinations of traditional knowledge
claims that would then be used for the purposes of the international recognition system (again,
presumably while still allowing member states to make their own determinations of compliance for
domestic purposes, though such retention of the ability to offer broader protection to traditional



30Again, the suggested once floated of an international registry of well-known marks is
very similar to this concept.

31For example, the U.S. courts applying conflicts analysis have been willing to defer in
copyright matters at least to other countries in determining ownership of copyrighted work where
protection is sought against activity in the United States, although that willingness would likely
not extend to determinations of whether copyright protection existed.
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knowledge under national law might be part of a political compromise with developed
countries.)30

But the UDRP contains may features that night caution against its use as a model here, of
which only three are highlighted here.  First, ICANN’s ability to regulate the domain name system
and impose the UDRP on the vast majority of cybersquatting disputants is achieved through the
powerful (and sometimes despised) cocktail of contract and technology.  Such a mix is not
present here.  Such an apparatus as I consider would have to be established by international
agreement.  Second, national authorities have only been willing to defer to the injection of UDRP
panel jurisprudence because UDRP determinations are soft law, that can be overturned by the
application of local national law without regard to international standards.  In large part, national
over-rides have not occurred (with some exceptions, mostly in the United States).  But that is in
part is because of the relatively impecunious nature of the persons (individual domain name
registrants) whose rights are defeated by the international system.  Patent applicants would be
likely to exploit the soft nature of this model by pursuing actions under national law.  Finally, the
expertise required to make determinations under traditional knowledge regimes, and the
development of the evidence necessary evidence to make those determinations, may best be found
in local courts of the country of origin.  The issues addressed in UDRP proceedings are typically
more routine.

These comments are not intended to discourage discussion of whether using an
international institution might overcome some of the concerns of transfer of sovereignty to
a foreign nation.  Rather, if such an approach is to be adopted, these structural components
of how to mandate international jurisdiction, the relationship between national and
international decisions, and the development of the appropriate expertise and evidence,
would require attention.

(3) A Choice of law Approach.   

Alternatively, one might imply view the proposal as a choice of law rule and cast it as such
in negotiations.  It certainly has the feel of such a rule: it reads as if to say that the prescriptive
authority to regulate private ownership of genetic resources taken from a particular country
should normatively rest with that country.  Viewing the proposal in those terms would to my mind
be an attractive theoretical approach,31 but would probably not be helpful for several reasons of
practical international politics.  Most importantly, the development of international agreement on



32The usual determination of whether a law is soft or hard pivots around the question of
bindingness.
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choice of law in intellectual property matters is one of the few areas where agreement is perhaps
even less likely than with traditional knowledge.

VI. Some other basic choices

(1) Soft or Hard systems

In developing an international system, interested parties must confront several choices that
arise in the construction of any international regime.  Most prominently, those developing the
international system must choose how mandatory (or “hard”) to make the obligations of
participating parties.  If the obligations imposed by the system are rigid, the protections accorded
by the system are made more real.  Yet, that very effectiveness may make countries that are not
fully convinced of the merits of the protection of traditional knowledge to balk, thus initially
reducing the reach of the system.  On the other hand, creating a system that is so “soft” that its
obligations are voluntary might expand the reach of the system at the expense of its effectiveness.

A related dynamic (though not conventionally terms a question of hard or soft law)32 can
be seen in the early stages of the development of the international intellectual property system. 
Both the leading intellectual property conventions of the last century, the Berne Convention for
the Protection of Literary and Artistic Property and the Paris Convention for the Protection of
Industrial Property, initially expanded only by incremental expansion of substantive obligations
largely consistent with norms upon which members had developed consensus through their
experience at the national level (and without real enforcement).

Yet, it was impatience with that inclusive process (as reflected in the activities of the
World Intellectual Property Organization) that in part caused developed countries to seek to
expand intellectual property protection more speedily by shifting its discussion into a forum (the
revision of the General Agreement on Tariffs and Trade) that might develop obligations in
advance of a formed consensus.  Ordinarily, of course, making obligations more real – as
happened with the incorporation of the Berne and Paris Conventions in the TRIPS Agreement and
subsuming that agreement within the WTO dispute settlement system – might be expected to
disincentivize membership from reluctant nations.  But the conclusion of TRIPS can be explained
on other grounds, including the pressure of trade and other considerations external to the
intellectual property obligations undertaken.  More telling, perhaps, is the much slower pace of
negotiation of issues in the WTO post-TRIPS where those external social pressures do not exist
(or may in fact push in the other direction).

Although this dynamic is well-understood, it is very often discussed only in the context of
substantive levels of protection; more countries will agree more easily to lower mandated levels of
protection.  Yet, the same dynamic operates with respect to structural issues; more countries will



33One context in which the “hardness” of the international law might be relevant is the
weight given to inclusion on any register that might be created under different proposals.  Would
the determinations of registering countries as to what is traditional knowledge, and who owns or
has rights in that traditional knowledge, be accepted fully (or fully subject to exceptions sufficient
to protect the sovereignty of the recognizing nation)?  Or, alternatively, would the drafters simply
allow states to assert and state claims to traditional knowledge protection but leave it to
recognizing states to determine whether the holders of traditional knowledge have the right under
national law (of the second state) to preclude privatization of property by others or to obtain
protection for themselves?

34See Doha Ministerial Declaration, ¶ 19 (instructing the TRIPS Council, in pursuing its
work programme including under the review of Article 27(3)(b) . . . and work foreseen by Article
12 [of the Doha Declaration] to examine, inter alia, the relationship between [TRIPS, the CBD,
and traditional knowledge].”)
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agree to undertake obligations where they believe there is an accepted level of noncompliance, or
latitude, that they can exploit if national interests run counter to full compliance.  (This may
explain, for example, some of the current debate in the TRIPS Council over the consequences to
attach to the inclusion of a geographical indication on the proposed multilateral register of such
indications.)  Of course, countries generally take seriously even non-binding obligations.  And for
good reason: reneging on international commitments, even when compliance might not be
compelled by others, is not cost-free; and non-binding obligations, once articulated, often begin to
pervade the arteries of the international system in ways that render them far less discretionary in
the long-term.

I introduce this basic choice simply to note that the choice of structures will not be
divorced from the geo-political considerations that might allow countries advancing the protection
of traditional knowledge to seek “softer” structures at some times, and “harder” structures at
others.  In the current debates over the protection of traditional knowledge, this variable is
apparent, with various scholars contemplating voluntary guidelines for access sharing and the
implementation of benefit sharing arrangements.33

(2) Within the Intellectual Property System?

Should the protection of traditional knowledge should be pursued within the rubric of
intellectual property law?  These are not mutually exclusive options, of course.  That is,
developing countries might still seek to vindicate traditional knowledge protection against broad
patent protection in the context of Article 27(3)(b) of TRIPS, while developing a system for
affirmative traditional knowledge protection separate from the conventional intellectual property
regimes.

To some extent, the Doha Declaration already commits WTO members to attend to
traditional knowledge within that institution (and the TRIPS Council in particular).34  But



35Although it is beyond the scope of this brief paper, developing countries should strongly
consider whether they would wish to characterize affirmative protection of traditional knowledge
as intellectual property.  If the rights granted are within the intellectual property rights covered by
the TRIPS Agreement, they must as a rule (subject to few exceptions) be accorded on a national
treatment basis.  Benefit sharing, for example, could be conceptualized as a rule regulating
ownership or scope of rights subject to TRIPS.  Or could it be conceptualized as a right wholly
unrelated to those IP rights.  As the EU has shown, both new forms of exclusive rights (sui
generis database rights) and rights to compensation (private copying levies and royalties) might be
treated as outside the confines of the TRIPS Agreement, though the EU’s arguments in this
regard have not been tested in the WTO dispute settlement system.  Of course, if the rights
accorded holders of traditional knowledge are conceptualized as existing intellectual property
rights, then other substantive provisions of the TRIPS Agreement might also intrude.  Thus, the
Agreement sets out the rights that a patentee or trademark holder or copyright owner must obtain
and any derogation from them (for the purpose of sharing the benefit with traditional knowledge
holders) must comply with the Agreement in terms of affirmative rights and limits thereon.

16

addressing the matter fully within the WTO carries with it a full set of institutional and structural
commitments (e.g., national treatment for WTO members, the need for broad consensus, a
binding dispute settlement system) that might make it less easy to move toward a working system. 
By the same token, there may be advantages to taking advantage of the WTO’s institutional
apparatus, which would allow developing countries to bring actions for effective enforcement. 
(Indeed, this – like the inclusion of any substantive maxima with respect to intellectual property
protection – sets up a disincentive for developed countries to push for activism in the WTO
dispute settlement body in interpreting affirmative intellectual property obligations).35

VII. Bilateralism

Without wishing to appear to be unduly defeatist given the global aspirations of interested
parties, it is appropriate to consider the role of bilateralism.  At present, the developed countries
are deploying the bilateral mechanism in a wide range of international intellectual property
contexts.  But history may suggest its particular use to advance the objectives at the heart of the
Indian proposal.

Although the Lisbon Agreement failed to establish a geographically broad system of
protection for geographical indications, several countries moved (and are still moving) toward a
broader multilateral network of protection through agreements structured around the same
derogation from territoriality exhibited by the Lisbon Agreement.  Thus, under this approach,
each signatory country draws up a list of protected geographical names that accompany the
agreements, and the producers from each of these regions retain exclusive right to use the name. 
In each case, the country of origin controls the requirements for the legitimate use of certain
geographical indications at home and abroad.  Although the objection to the Lisbon Agreement –
that recognizing courts would be bound by the laws or decisions of a foreign jurisdiction – also
applies here, this model has spread quite broadly in the area of geographical indications, an area



36 It might also (though this is beyond the scope of the paper) effect intriguing changes to
the dynamics of the international intellectual property system (paradoxically by articulating an
approach with conceptual or structural parallels to the international intellectual property system).
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where multilateral agreement has been difficult to reach.  If an impasse is reached likewise with
traditional knowledge, countries might consider the bilateral route in the interim as a step toward
multilateral solutions.

VIII. Conclusion

As noted above, any comprehensive system for the protection of traditional knowledge
would in fact be comprised of several components.  This brief paper has used the proposal of the
Indian Government as a launching pad to place before seminar participants in Geneva some
structural variables that might be useful to consider. I believe that full consideration of these
variables might help develop a structure that more easily accommodates differences of views on
the topic.36
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