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Introduction

The protection of knowledge, innovations and practices of indigenous and local

communities (hereinafter referred to as “traditional knowledge”, TK) has received

increasing attention since the adoption of the Convention on Biological Diversity (CBD) in 1992. Article 8 (j) of the CBD recognized that TK plays a key role in the preservation and sustainable use of biodiversity. Though conceived in the context of an international action for biodiversity conservation, the CBD triggered a much broader debate that unveiled other facets of TK and different concepts and objectives about the “protection” of TK. 

The initiatives for specifically dealing with TK issues arose from different concerns and perspectives
, such as: 

· The recognition of the importance of  TK  as source of  food and healthcare for a large part of the populations in developing countries, particularly the least developed countries (LDCs);

· The rapid pace at which TK is being lost as local ecosystems are degraded and traditional communities are integrated into the wider society; 

· The asymmetry between the benefits obtained by companies that commercially exploit products derived from TK and the lack of benefits for TK holders;  

· The misappropriation (“bio-piracy”) of TK under patents and other intellectual property rights (IPRs); 

· The need to enable indigenous and local communities to harness TK for their benefit and to promote development and trade.

These aspects have been discussed in different fora (CBD, WHO, WIPO, UNCTAD, UNESCO and WTO) and a number of regulations and policies on the protection of TK have been proposed or adopted at the national level. Work done has contributed to the clarification of many of the issues at stake and to the development of some national regimes and policies. However, significant work is still needed at the international and national level to operationalize such protection. One of the main difficulties is that this concept has different meanings depending on the objectives sought and the context where it is applied. While a broad range of measures may be used, a key issue is to find the instruments that are appropriate to achieve the desired objectives.

Considerable discussion has taken place with regard to different instruments for the protection of TK. Intellectual property rights have attracted, in particular, significant attention
. The General Assembly of the World Intellectual Property Organization (WIPO) established in 2000 an Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (IGCGRTKF), with the mandate of discussing (a) access to genetic resources and benefit sharing; b)
 protection of TK; and c) protection of expressions of folklore. The IGCGRTKF, which has held five sessions, provided a forum for discussion of legal, policy, economic and scientific issues relating to TK protection, including the analysis of sui generis forms for TK protection
. 
However, IPRs only provide one of the means that may be used to protect TK. Protection of TK under IPRS can be made in a narrow way, namely by excluding the use of protected knowledge by unauthorized parties, rather than by promoting its use and diffusion. Further, the recognition of IPRs over TK may have both benefits and costs. For instance, IPRs may limit access to traditional medicines, which serve the health needs of the vast majority of people, particularly the poor, in developing countries
. 
In addition, knowledge held by indigenous communities are an integral part of their cultural heritage that, in turn, is inextricably linked to indigenous socio-political and economic systems and institutions, and to the natural environments where such communities live. 

The protection of TK, hence, requires a broad approach. It may not be limited to the grant of rights for controlling the use of such knowledge, if that means to overlook the conditions necessary for the preservation, further evolution and harnessing of TK to promote socio-economic development.

This document reviews the approaches and legal regimes specifically
 adopted at the national and regional level by a number of countries for the protection of TK. It discusses common and differential elements of such regimes, and examines selected aspects relevant for the design of a legal system for the protection of TK. 
National and regional regimes for the protection of TK 
A number of countries has adopted legislation to protect TK. This section reviews some of the adopted or proposed regimes. There is no intention to be exhaustive neither with regard to the coverage of countries, nor in the presentation of the existing regime in a particular country. The document rather aims to present a sample of laws and regulations on the matter with the goal of identifying their underlying conception, scope, and the nature and characteristics of rights conferred. There are so far no studies on the impact of the TK protection regimes mentioned here. Most of them are, in fact, too recent to allow for an observation and assessment of their implementation and effects. When available, such studies would permit to undertake a much needed, more evidence based analysis on the matter.


Andean Community

The Andean Community of Nations adopted in 1996 a common regime on access to genetic resources (Decision 391). This regime was one of the first access regimes established to implement the CBD. It applies to all genetic resources. Genetic resources covered by Decision 391 are deemed subject to the sovereign rights of the Andean States, and as "goods or patrimony of the Nation or of the State" (article 5). The rights over such resources are, in addition, considered "inalienable and imprescriptible”, without prejudice, however, to property regimes of the biological resources that contain them, the land on which they were found, or the associated “intangible component” (article 6). In order to enter into an access contract with the national competent authority, an accessory contract between the applicant and the provider of the “intangible component”, whether an indigenous community or not, must be signed.

The Second Complementary Provision of Decision 391 provides that Member States will not recognize rights, including intellectual property rights, over genetic resources, derived or synthesized products and intangible associated components, obtained or developed on the basis of access activities which do not comply with this Decision. Member States may also request the cancellation of rights conferred in non-Member countries in violation to these rules. Further, the Third Complementary Provision establishes that  where national intellectual property offices have reasonable or concrete  evidence that the product or process for which protection is being requested has been obtained or developed from genetic resources or their derived products for which any Member States is a country of origin, such offices may require the applicants to submit the registration number of the access contract and a copy of it, as a prerequisite for the granting of the respective rights. Article 26(h) of Decision 486 (Common Regime on Industrial Property) requires patent applicants to include, if applicable, a copy of the access contract, when products or processes for which protection in requested have been obtained or developed the basis of on genetic resources or the derived products for which any of the Members State is a country of origin.

Article 3 of Decision 486 also provides that “Member countries shall ensure that the protection conferred on the various forms of industrial property shall be granted in such a way as to safeguard and respect their biological and genetic heritage and also the traditional knowledge of their indigenous Afro-American or local communities.  By virtue of the foregoing, the grant of patents relating to inventions developed on the basis of material derived from that heritage or knowledge shall be subject to that material having been acquired in accordance with international, community and national legal provisions. Member countries shall recognize the right and competence of indigenous Afro-American or local communities to decide on matters pertaining to their collective knowledge”. 


Bangladesh

The draft “Biodiversity and community knowledge protection Act” (29 September of 1998), proposed by the National Committee on Plant Genetic Resources is based on the notion that “the intrinsic value as well as the ecological, genetic, social, educational,

scientific, cultural and aesthetic values of biological diversity and related knowledge of the community is invaluable irrespective of their immediate or future use; it is necessary that the State clearly recognize this value and make sure that this value is not evaluated exclusively in monetary terms in trade, economic transactions or in market prices, separated from the life and livelihood of people or from the common and vital security interest of the whole of the nation”.

The proposed Act establishes an access regime applicable to all biological and genetic resources and related knowledge as well as their derivatives within the jurisdiction of the country, held both in situ and ex situ conditions (article 3.2). 

The Community, that lives interactively within an ecosystem and whose lives and livelihoods are results of that interaction and thus constitute the ecology, biodiversity and related knowledge of that system, will be recognized by this Act as the primary ''owner" of the biodiversity and genetic resources and related knowledge, practices and innovations on behalf of all the Communities of Bangladesh (article 4). According to article 6.1, “all the biological and genetic resources within the territory of Bangladesh, or originated in Bangladesh, as well as all related intellectual and cultural knowledge and practices among the people of the country, either existing in tangible forms or in various intangible forms and expressions, belong in perpetuity to the people of Bangladesh and is held for past, present and future members of the country. Therefore all such biological and genetic resources as well as all related intellectual and cultural knowledge and practices are being declared by this Act as wealth held in common and constitute the Common Property Regimes of the country and cannot, therefore, be alienated irrevocably nor can its enjoyment be impaired.

The examined Act provides that protected knowledge shall not be sold, assigned transferred or dealt in any manner without explicit Prior Informed Consent and effective participation of the Communities concerned. The Communities will always have the right to refuse a transaction based on gainful intent or any commercial utilization, exploitation and exchange. The draft also provides that at least a defined percentage of benefits, not less than 50 percent of the net monetary gain, obtained from a direct or indirect commercial use of biological and genetic resources in which the Communities are the common owners, sole custodian and stewards be paid to the concerned local community or the group constituted as a Community.

An original feature of the proposed regime is its possible extraterritorial application. According to Article 10 (“Reclaiming and Regaining Resources”) the “Act may be extended to the biological and genetic materials and/or germplasm or any resources taken out of this country or as denoted by this Act as Specimen, belonging to the people of Bangladesh, whether deposited in International or National Gene Banks or in any other private or public ex-situ or in-situ collection. The State shall not limit its sovereign jurisdiction in this regard in any forms and in any dealings of international relations including Treaties and Agreements”. In addition, communities shall always and at any time have the right to reclaim and regain any time the germplasm or other biological resources taken from them and to withdraw the Specimen from a gene bank”.

The proposed Act, finally, includes a reciprocity clause, providing for the protection of new innovations of any form that have used the natural and biological resources including of other countries with which Bangladesh has reciprocal recognition of similar Acts, Ordinances or Laws.

Brazil

Under the Provisional Measure No. 2.186-16, of august 23, 2001, the Brazilian government established a regime for access to genetic resources
, including a specific Chapter on the “Protection of Associated Traditional Knowledge”.

The Measure applies to “traditional knowledge of indigenous and local communities relating to the genetic heritage”, which encompasses “the cultural heritage of Brazil”. Such knowledge is protected “against illegal use and exploitation and other actions that are harmful or have not been authorized” by the Management Council established by the same Measure or by an accredited institution (article 8).

Under this legislation, the State recognizes the right of indigenous and local communities to decide on the use of their traditional knowledge associated with the genetic heritage.

Indigenous or local communities that create, develop, hold or preserve traditional knowledge associated with the genetic heritage are guaranteed the right to:

I.  have the origin of the access to traditional knowledge mentioned in all publications, uses, exploitation and disclosures;

II.  prevent unauthorized third parties from:

(a)  using or carrying out tests, research or investigations relating to associated traditional knowledge; 

(b)  disclosing, broadcasting or re-broadcasting data or information that incorporate or constitute associated traditional knowledge;

III.  derive profit from economic exploitation by third parties of associated traditional knowledge the rights in which are owned by the community.

The protection instituted by the Provisional Measure shall not affect, prejudice or limit rights pertaining to intellectual property.

              Central American Protocol

The Central American Protocol on Access to Genetic and Biochemical Resources was negotiated by the member states
 of the Central American Commission on Environment and Development (CCAD).

The regime –still subject to ratification by national Parliaments- will function through contracts concluded between the companies conducting research, including intermediaries, and any collaborators in the country of origin of the resource, such as the government scientific institutions, or members of local indigenous communities. The latter would be assured some type of compensation in exchange for the germplasm or traditional knowledge, such as upfront payment on specimens, royalties on net income from potential results, technology transfer and training. Part of this compensation would be used for the conservation of biological diversity (Cabrera Medaglia, 2003, p. 246-247).

Costa Rica

Costa Rica adopted, in 1998, an access regime for genetic, biochemical resources and the traditional associated knowledge, as a component of the Biodiversity Law (No. 7788)
. 

According to this Law, the State recognizes and protects, as sui generis community intellectual rights, the knowledge, innovations and practices of indigenous peoples and local communities, related to the use of biodiversity elements and related knowledge. This right exists and is legally recognized merely on the basis that the cultural practice or knowledge related to the genetic and biochemical resources exists. It does not require any prior declaration, express recognition or official registration, and as such may include practices which acquire that status.

In order to determine the scope and nature of sui generis community intellectual rights, the Law established that within the 18 months following its entry into force, a participatory procedure should be established with the indigenous and peasant communities for this purpose. The Law further provides for an inventory to be drawn up of specific sui generis community intellectual rights that the communities wish to protect. The registration of these rights will be voluntary and free of charge.

The law also establishes the prior informed consent of local communities as a condition to grant access to genetic resources. Indigenous peoples are recognized the right to oppose access to their resources and related knowledge, for cultural, spiritual, social, economic or other reasons. The basic requirements for access also include, inter alia,  technology transfer and equitable sharing of benefits.

The Law further requires that in any application for access to biodiversity elements must be accompanied proving prior informed consent issued by the owner of the property where the activity is to take lace, or by the authority of the indigenous community when it is located within their territories, and by the director of the conservation area.

India

The Indian Plant Variety Protection and Farmers’ Rights Act, 2001 provides for the protection of Farmer’s Rights. They include the right of farmers to save the harvested seed of protected varieties and to sell it as long as they do not market it under the protected brand name . To protect the knowledge of farmers and enable a share of benefits to be derived from new varieties, there are provisions for a national gene fund into which breeders will have to pay revenues for using farmer varieties. The legislation requires full disclosure of the source and origin of varieties and complete passport data from breeders. The penalty for non-disclosure is a heavy fine and/or a jail term (Sahai, 2003, p. 170).

The Biodiversity Act, 2002, regulates access to genetic resources and associated knowledge by foreign individuals and institutions. It aims at ensuring the conservation of biodiversity, sustainable use of its components and equitable benefit sharing. Access would be granted to citizens only after prior intimation, while it would be granted to foreigners  after prior approval, which would also be required for the transfer of research results abroad, except for “collaborative research” (Kaushik, 2003, p. 260). Indian citizens, companies are allowed free access to biological resources within the country for research purposes but are barred from transferring findings to foreign entities without the approval of the National Biodiversity Authority (NBA).
According to section 6 of the Act, in addition, anybody seeking any kind of intellectual property rights on a research based upon biological resource or knowledge obtained from India, needs to obtain prior approval of the NBA. The NBA will impose benefit-sharing conditions. Section 18 (iv) stipulates that one of the functions of NBA is to take measures to oppose the grant of intellectual property rights (IPRs) in any country outside India on any biological resource obtained from India or knowledge associated with such biological resource. 

The Patent Second Amendment Act (adopted in 2002) provides that the applicant must disclose in their patent applications the source of origin of the biological material used in the invention (section 10). It also allows for opposition to be filed on the ground that the complete specification does not disclose or wrongly mentions the source or geographical origin of biological material used for the invention. The grounds for rejection of the patent application, as well as revocation of the patent, include non-disclosure or wrongful disclosure of the source of origin of biological resource or knowledge in the patent application, and prior disclosure of knowledge, oral or otherwise. 

Panama

Law No. 20 of June 26, 2002, established a Special Regime of Intellectual Property on the Collective Rights of Indigenous Peoples, for the Protection and Defence of their Cultural Identity and their Traditional Knowledge. Its objective is to protect the collective intellectual property rights and traditional knowledge of indigenous communities through the registration, promotion, commercialization and marketing of their rights in such a way as to give prominence to indigenous socio-cultural values and cultural identities and for social justice. Another key objective is the protection of the authenticity of crafts and other traditional artistic expressions.

The subject matter of protection encompasses customs, traditions, beliefs, spirituality, cosmovision, folkloric expressions, artistic manifestations, traditional knowledge and any other type of traditional expressions of indigenous communities which are part of their cultural assets (cultural heritage). “Collective intellectual property rights” and “traditional knowledge” embodied in creations such as inventions, models, designs and drawings, innovations contained in images, figures, graphic symbols, petroglyphs and other material, cultural elements of history, music, arts and traditional artistic expressions, are protected.

“Collective indigenous rights” means the indigenous cultural and intellectual property rights relating to art, music, literature, biological, medical and ecological knowledge and other subject matter and manifestations that have no known author or owner and no date of origin and constitute the heritage of an entire indigenous people. “Traditional knowledge” means the collective knowledge of indigenous people based on the traditions of centuries, which are tangible and intangible expressions encompassing their science, technology and cultural manifestations, including their genetic resources, medicines and seeds, their knowledge of the properties of fauna and flora, oral traditions, designs and visual and representative arts. Several examples of protected subject matter are given by the Law and the implementing Decree
, such as traditional dresses of certain indigenous communities, musical instruments, music, dances, performances, oral and written expressions, working instruments and traditional art and techniques for making them, such as basket and bead work.

In order to be protectable, the subject matter must be capable of commercial use, be based upon tradition (although it need not be ‘old’) and fit within the classification system established by the Decree. It must also be “collective”, i.e., the subject matter must have no known author or owner and no date of origin and constitute the heritage of an entire indigenous people, or must be regarded as belonging to one or more of the indigenous communities of Panama. More than one community can be registered collectively as holders of the rights 


Collective rights permit right-holders to authorize or prevent:

(i) use and commercialization; 


(ii) industrial reproduction
;

(iii) acquisition of exclusive IPRs over the subject matter;

(iv) the certification of cultural expressions as works of indigenous traditional art or handicraft and handmade by natives.


Protection is dependent on the registration of the relevant TK
. An application for this purpose must indicate the object applied for belongs to an indigenous community, the technique used, the history, brief description of the object and a specimen thereof. Applications are examined by an examiner on indigenous collective rights (for whom a special position is established in the industrial property office). Registrations are published and appeals against them may be lodged.

Peru

The government of Peru elaborated a first proposal of a Regime for the Protection of the Collective Knowledge of Indigenous Peoples related to Biological Resources in May 1998. Broad consultations were held with the private sector, NGOs and sectors representing indigenous communities. Despite the efforts made by the government to elaborate and adopt the proposed regime, traditional and indigenous communities showed little enthusiasm and support for the initiative
.

The regime finally adopted and published in August 2002, recognizes that the traditional knowledge of the indigenous peoples contributes to conserve and make sustainable use of the components of biodiversity. Its objectives are to: (i) promote respect, protection, preservation, wider application an development of the collective knowledge of indigenous peoples; (ii) promote the fair and equitable distribution of the benefits derived from the use of that collective knowledge; (iii) promote the use ensure that the use of knowledge takes place with the prior informed consent of indigenous peoples; (v) promote the strengthening and development of the capabilities of indigenous peoples, and of the mechanisms traditionally used by them, to share and distribute collectively generated benefits ; and (vi) avoid the patenting of inventions obtained or developed using the collective knowledge of the indigenous peoples of Peru.

The Peruvian regime establishes a sui generis system that recognizes the indigenous people's ownership and associated rights over their traditional knowledge, as well as their right to decide on how it should be used. Prior informed consent by the relevant community is required for access to knowledge that is not within the public domain independently of the purposes for which access is sought.

The law stipulates the need to negotiate and sign a written licensing agreement for the use of collective knowledge, on terms that ensure an adequate payment and an equitable distribution of the benefits derived from its use. The agreement must provide for an initial payment and a percentage of no less than 5 per cent of the value, before taxes, of the gross sales resulting from the marketing of the products developed directly or indirectly from the said collective knowledge, as the case may be. Sufficient information on the purposes, risks and implications of the access activity must also be supplied. The licensing agreements must be registered with the National Institute for the Defense of Competition and the Protection of Intellectual Property (INDECOPI).

The law provides that if the collective knowledge has passed into the public domain in the last 20 years, a percentage of the value, before taxes, of the gross sales resulting from the marketing of products developed from this knowledge shall be set aside for the Fund for the Development of Indigenous Peoples. The Fund will also receive a minimum 10 per cent of the gross sales, before taxes, resulting from the marketing of products developed from collective knowledge. 

Voluntary registers of protected indigenous knowledge are set up by the law. There are three kinds of registers: the National Public Register, the National Confidential Register and the Local Registers of Collective Knowledge of Indigenous Peoples. Registration is not a condition for protection: indigenous peoples have rights over the collective knowledge they possess whether it is registered or not. Indigenous peoples may apply for the registration of their collective knowledge through their representative organizations. They may also create their own local registers. No registration of TK under this law has taken place so far.
Protection is granted against disclosure, acquisition or use of collective indigenous knowledge, when any of those acts has taken place in an unfair manner.  The law does not grant, hence, exclusive rights. The law does not contain a definition of what “unfair” would mean in this context. Though the concept evokes the notion applied under unfair competition law, it is clearly different from the latter, since under unfair competition law unfairness is judged in relation to commercial practices, as they may affect competitors and, in some cases, consumers
. 

Philippines

The Constitution of the Philippines of 1987 provides that “the State shall recognize, respect and protect the rights of the indigenous cultural communities to preserve and develop their cultures, traditions and institutions” (Section 17, Article XIV). Several laws have been adopted in Philippines to implement this mandate.

The “Act to Recognize, Protect and Promote the Rights of Indigenous Cultural Communities/Indigenous Peoples” (No. 837, of 28 July, 1997) stipulates that “Indigenous Cultural Communities/Indigenous Peoples” are entitled to the recognition of the full ownership and control and protection of their cultural and intellectual rights. They shall have the right to special measures to control, develop and protect their sciences, technologies and cultural manifestations, including human and other genetic resources, seeds, including derivatives of these resources, traditional medicines and health practices, vital medicinal plants, animals and minerals, indigenous knowledge systems and practices, knowledge of the properties of fauna and flora, oral traditions, literature, designs, and visual and performing arts” (section 34).

The Indigenous Peoples Rights Act confers on indigenous peoples rights that makes access to biological and genetic resources and to indigenous knowledge related to the conservation, utilisation and enhancement of resources subject to free and prior informed consent obtained in accordance with customary laws. Enforcement of indigenous peoples rights is also to be done according to customary law. 

Accordingly, the Executive Order No. 247 Order of Philippines, which regulates the access to genetic resources, provides that the rights of indigenous and local communities must be taken into account through prior informed consent procedures. In the case of local communities, prospecting of biological and genetic resources shall be allowed only with their prior informed consent. When indigenous communities are involved, prospecting shall be allowed within their ancestral lands and domains only with their prior informed consent, which shall be obtained in accordance with the customary laws of the concerned community.

Finally, the “Act creating the Philippine Institute of Traditional and Alternative Health Care (PITAHC) to accelerate the development of traditional and alternative health care in the Philippines, providing for a traditional and alternative health care development fund and for other purposes” No. 8423 (1997) aims to encourage scientific research on and develop traditional and alternative health care systems, improve the manufacture, quality control and marketing of traditional health care materials as well as the integration of traditional medicine into the national health care delivery system  (Sections 2 and 3). 

Portugal 

TK protection is provided in Portugal in the framework of Decreto-Lei No. 119/2002
. Protection is conferred to the intangible elements associated to the industrial or commercial use of local plant varieties and other local native materials of current or potential interest for agriculture, forestry and landscape activities developed by local communities, individually or in a collective manner, in a non-systematic way and in accordance with the cultural and spiritual traditions of such communities, comprising (but not limited to) knowledge related to methods, processes, products and designations applicable in agriculture, food and industrial activities in general, including handicraft, trade and services informally associated to the utilization and preservation of local varieties and other spontaneous local  materials. 

Protection covers knowledge that on the date of filing of the application was not utilized in industrial activities or was not publicly known outside the population or local community where it was obtained. It grants rights against the reproduction, imitation and direct or indirect utilization, with commercial purposes, of protected TK by unauthorized third parties.

Protection is conditional upon the identification, description and registration of the TK in the Register of Plant Genetic Resources. The description must be made in a way that allows third parties to reproduce or utilize the protected TK and obtain “identical results” to those obtained by TK title-holders (article 3.2 (b)).

However, the regime also provides for the protection of confidential TK. In this case, an official publication will be made indicating the existence of such knowledge and identifying the varieties to which it is associated. In this case, protection is only conferred against the unfair acquisition of the relevant knowledge by third parties.

Thailand

Thailand’s Constitution of 1997 states that “persons so assembling as to be a traditional community shall have the right to conserve or restore their customs, local knowledge, arts or good culture of their community and of the nation and participate in the management, maintenance, preservation and exploitation of natural resources and the environment in a balanced fashion and persistently as provided by law” (section 46).

The Thai Plant Varieties Protection Act (B.E. 2542, 1999) provides an example of the regulation of communities’ rights in the context of sui generis legislation for the protection of plant varieties. Unlike other regimes summarized in this section, protection in this case is not granted to intangible elements as such but to an identifiable “local domestic plant variety”, defined as a plant variety existing only in a particular locality within Thailand and not registered as a new plant variety. 

This sui generis right applies when a plant variety only exists in a particular locality and has been conserved or developed exclusively by a particular community.  In this case, the community shall have the right to submit, to the local government organization in whose jurisdiction such community falls, an application for registration of the local domestic plant variety in the name of such community. The locality shall, subject to some exceptions, have the exclusive right to develop, study, conduct an experiment or research in, produce, sell, export or distribute by any means the propagating material thereof. For this purpose, the local government organization, farmers' group or co-operative to which the certificate of registration of the local domestic plant variety has been granted shall be the right holder of such plant variety in the name of the said locality (section 47).

The law further provides that a person who collects, procures or gathers a local domestic plant variety or any part thereof for the purposes of variety development, education, experiment or research for commercial interest shall make a profit-sharing agreement in relation to the profits derived from the use of such local domestic plant variety (section 48), with participation of the persons who conserve or develop the plant variety, the community and the local government organization, the farmer's group or the co-operative that makes the agreement (section 49). Rights will last, depending on the plant variety concerned, between 12 and 27 years, with a possible extension of 10 years (sections 31 and 50).
Model law of the Pacific
 

The Secretariat of the Pacific Forum has developed a model law (ML) that provides the basic structure for an access and benefit sharing regime and for the protection of traditional biological knowledge, innovations, and practices. The TK protection extends to all knowledge, innovations and practices in the “public domain”. It establishes economic and moral rights and procedures for asserting an ownership claim, for determining ownership in the event of conflicting claims, as well as of compliance and enforcement, including monetary fines. 

The ML has retroactive effects regarding moral rights but not economic rights; hence, commercial interests established before the Act would be unaffected. Though the ML is of national rather than regional character, Section 16 (reciprocal agreements) and section 5 (“competent authority”) provides for reciprocal recognition of national regimes and anticipates a time when a regional agreement may be concluded.

Model law for Africa

The Organization of African Unity (OAU) designed, after considerable consultations, a Model Law aimed at protecting TK as a means of supporting TK based communities livelihoods and cultures
. 

The Model Law proposes the recognition of “community rights” that are deemed to have existed long before private rights over biodiversity, as natural, inalienable, pre-existing rights. The rights of local communities over their biodiversity would formally confirm their existing communal control over biodiversity (Ekpere, 2000, p. 20).

According to article 23 of the Model Law the “Community Intellectual Rights” of the local communities, including traditional professional groups, particularly traditional practitioners, are inalienable. An item of community innovation, practice, knowledge or technology, or a particular use of a biological or any other natural resource shall be identified, interpreted and ascertained by the local communities concerned themselves under their customary practice and law, whether such law is written or not.  Non-registration of any community innovations, practices, knowledge or technologies, is not to mean that these are not protected by Community Intellectual Rights. Further, the publication of a written or oral description of a biological resource and its associated knowledge and information, or the presence of these resources in a genebank or any other collection, or its local use, shall not preclude the local community from exercising its community intellectual rights in relation to those resources.
The OAU Model Law also includes specific provisions on Farmers’ Rights. According to article 26,  Farmers' Rights shall, with due regard for gender equity, include the right to:

a) the protection of their traditional knowledge relevant to plant and animal genetic

resources;

b) obtain an equitable share of benefits arising from the use of plant and animal genetic

resources;

c) participate in making decisions, including at the national level, on matters related to the conservation and sustainable use of plant and animal genetic resources;

d) save, use, exchange and sell farm-saved seed/propagating material of farmers'

varieties, except in the seed industry on a commercial scale;

e) use a new breeders' variety protected under this law to develop farmers' varieties,

including material obtained from genebanks or plant genetic resource centres; and

f) collectively save, use, multiply and process farm-saved seed of protected varieties.

Common and differential elements

A preliminary analysis of the reviewed regimes suggests that a great diversity of approaches, scope, types of rights and modes of implementation exist for the protection of TK at the national and regional levels. The following aspects deserve particular consideration:

· The protection of TK may be elaborated as an autonomous regulation (e.g. Panama’s law of 2002) or in the context of other regimes, such as 

-Access and benefit sharing legislation (e.g. Brazil’s Provisional Act No. 2.186-16, 2001)

-Biodiversity laws (e.g. Biodiversity Law No. 7788 of Costa Rica, 1998)

-Legislation on local/indigenous communities’ rights (Philippines’ Indigenous Peoples Rights Act, 1997)

-Plant variety protection laws (e.g., Thailand’s Plant Varieties Protection Act, B.E. 2542, 1999).

· Most examined regimes are concerned with the control rather than with the promotion
 of use, including for commercial purposes, of TK.

· Some regimes indicate that communities’ rights are merely recognized and not created ex-novo. This recognition leads in some cases to the endorsement of customary laws, as the State accords some legal value to rules (written or unwritten) established by the communities, while in other cases a  new sui generis regime is adopted that substitutes or supplements customary laws. 
· Protection of TK is conceived in some cases as a defensive instrument against misappropriation of
, while in other it is as an offensive means of asserting positive rights, such as the right to exclude unauthorized parties from using the protected knowledge. 
· Rights are framed under some regimes as sui generis intellectual property rights, while in others broader concepts of ownership or custodianship apply.

· In most cases, protection is limited to biodiversity-related knowledge or, more specifically, to plant varieties. Panama’s law provides, however, an example of an all-encompassing regime applicable to cultural expressions as well as knowledge of technical nature, and to both intangible and material elements.

· Protection is limited in some cases to knowledge held by indigenous peoples, while in others it covers more broadly traditional knowledge held by such peoples and local communities.

· Protection is linked in some regimes to the implementation of the concept of  Farmers’ Rights
.
· TK in the public domain is treated differently: it is outside protection in some regimes while in others it is deemed under the control of local communities (OAU Model Law) or its exploitation subject to payment of a fee (Peru). 

· Registration of TK is voluntary under some regimes (e.g. Peru, OAU Model Law), while in others (e.g. Portugal) it is a condition for the granting of rights.

· The right to compensation or benefit sharing is one of the main components in TK protection regimes.

· Some regimes provide for exclusive rights, while others are based on the more flexible concept of unfair or disloyal conduct or benefit sharing.

While the adoption of a sui generis regime seems to be the dominant emerging model, the protection of TK might also be conferred without developing a completely new legal regime, but through a system composed of legal and non-legal instruments, such as those relating to control over the use of resources, plant variety protection, prevention of “bio-piracy”, benefit sharing, development of national or regional registers or databases, conservation of centres of biological and cultural diversity. For this purpose, these instruments should be integrated and properly articulated. The system should ensure (i) permanent and effective coordination among institutions who are responsible for administering or managing each of the elements which are part of the system; (ii) permanent flows and generation of information among institutions, and (iii) an institution which is responsible for ensuring the efficient operation of the system (Ruiz, 2003, p. 244).

Designing a national regime for TK protection

Objectives

The design of a national/regional regime for the protection of TK requires a careful consideration of the objectives sought. Unless a right-based theory is adopted (such as when legal protection is justified by moral or historical reasons)
, the development of such a regime should clearly identify the public interests that will be served and establish a rational relationship between the proposed measures and the pursued goals. A goal-based approach needs also to define, in functional terms and as precisely as possible, the beneficiaries and scope of protection, the nature and extent of the rights to be conferred, and means for their enforcement. 

The reviewed legislation as well as different proposals by scholars and non-governmental organizations, explicitly or implicitly aim at a variety of objectives for the protection of TK. They include equity, conservation, preservation, trust building,  the realization of the right to self-determination, development through industrial and commercial exploitation, and preventing misappropriation. These objectives and some of the possible tools to achieve them are examined below.

Equity

Equity-based considerations  provide one of the main grounds for the protection of TK. They are premised on the lack of recognition of rights, including compensation, for the use of TK outside the community that generated it
. The case of farmer’s varieties provides a paradigmatic example of equity-based reasoning. The varieties conserved and developed by traditional farmers are collected, subject to research and breeding, and later commercialized by seed companies. While companies can protect the improved varieties under plant breeders' rights (PBRs) and benefit from them, farmers are not compensated for the germplasm they contributed and the value they helped to create.
This argument has strong moral foundations. It is not grounded on economic considerations, such as creating a market for TK or stimulating investment for its generation or transfer. Bringing justice to the relations between formal researchers and companies, on the one hand, and local/indigenous communities, on the other, may well be the objective of a regime for the protection of TK. However, a purely rights-based approach
 grounded on the elastic concept of justice may fail to provide a solid justification for the society to accept the costs emerging from a new form of appropriation. If not properly articulated, that approach may inconveniently resemble the current claims by industrialized countries against copying and "piracy" as grounded on rights beyond political frontiers and economic systems (Oddi, 1996, p. 424).  

Some of the adopted or proposed regimes that follow a moral rights/equity approach are grounded on the concept that (indigenous) communities’ rights existed before State law. The Peruvian Law N° 27811, for instance, defines “indigenous peoples” as those that possess “rights prior to the formation of the Peruvian State” (article 2 (a)), while the Bangladesh proposed legislation aims “to protect the sovereign rights of the Communities that have knowledge of biodiversity…” (article 1 (a)). 

Despite this recognition, pre-existing rights are treated differently in various jurisdictions. Some of the adopted or proposed regimes (e.g. Peru) establish sui generis modalities of protection under which new types of rights (e.g. exclusive rights) and new conditions for their acquisition (e.g. registration) are provided for. In other regimes, pre-existing rights of TK holders are simply endorsed. The OAU model law stipulates, for instance, that “the State recognizes and protects the community rights …as they are enshrined and protected under the norms, practices and customary law found in, and recognized by, the concerned local and indigenous communities, whether such law is written or not” (article 17). Under a third approach, a new set of rights and customary laws are presented as options. Thus, the Bangladesh proposed regime -which recognizes as “original rights” the people’s “sovereign and inalienable rights, formal and/or informal, over the biological and genetic resources and related intellectual and cultural knowledge”- provides that such rights shall be exercised “either through traditional and customary laws, practices, values, moral institutions, community arrangements, institutions or through various laws and regulations of the State, including the new provisions enacted by this Act” (article 5.4).

These different approaches are likely to respond to the different status of customary law under national legal systems. In some countries, customary law is recognized under the legal system. Hence, local/indigenous communities rights might be defined in a formal sense through jurisprudence. This is, for instance, the case of India. The rights might also be defined and legitimized in a more substantive way by converting them into a part of the statutory law (Kaushik, 2003, p. 256). The endorsement of customary laws raises, however, delicate political issues in other countries, where the State is not willing to share its sovereign power to define and attribute property and other rights. 

 Given the asymmetries arising from the exploitation of TK, equity may be sought by a variety of means, including

· Acknowledgement in scientific publications of the origin of knowledge

· Right to a compensation for the use of TK

· Participation in the benefits generated by the commercial exploitation of TK

In many instances, local/indigenous communities seek a moral recognition rather than an economic compensation. They do not want to be ripped off but they do not want either some kind of IPR-type system to be imposed on them, but just the respect of their culture and beliefs. The acknowledgement of the source of ideas and findings is a well accepted rule in research communities. This is generally based on ethical codes of conduct or contractual agreements
 rather than on specific law provisions
, but nothing would prevent the adoption of legislation to establish and enforce communities’ moral right to be acknowledged as a source of knowledge. The Brazilian Provisional Measure No. 2.186-16, for instance, recognizes the indigenous/local communities’ right to have the origin of the access to traditional knowledge mentioned in all publications, uses, exploitation and disclosures (article 9)
.


Measures consisting of compensation or benefit sharing can be used to address the equity problem as well as to achieve other possible objectives of a regime for the protection of TK. Such measures are discussed below.


Conservation

The protection of TK may be essentially or exclusively linked to conservationist purposes. Thus, article 8(j) of the CBD requires Contracting Parties, to “respect, preserve and maintain”, “as far as possible and as appropriate” and subject to national legislation, “knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices”. It also mandates to “encourage” benefit sharing. 

The adoption of this provision gave an unprecedented impulse to international discussions on the protection of TK. It signalled out the interest of the international community in protecting TK, though not yet a full commitment to do so. Access to genetic resources, in effect,  is subject to the consent of the State (article 15.5) and not to the prior informed consent of the relevant traditional communities or indigenous peoples
. In fact, the objective of the CBD is the conservation of biological diversity through the respect and preservation of TK, which is not regarded in this context as an end in itself, but as a means to promote biodiversity conservation. Thus, “while the CBD does encourage states to act somewhat benevolently towards Indigenous peoples, it does not require this and does not, on any reading, establish indigenous control over genetic resources” (Monagle and Argumedo, 2002).

An example of conservation as an objective of protection is given by the “Biodiversity and community knowledge protection Act” of Bangladesh. One of its specific objectives is “to ensure the conservation and sustainable use of biological and genetic resources and related knowledge, culture and practice in order to maintain and improve their diversity as a means of sustaining the life support and healthcare system of the people of Bangladesh” (article 2 (a)).

When dealing with protection of TK for conservationist purposes, the State’s objective is to reduce or avoid erosion of TK that may, in turn, reduce biodiversity as it occurs, for instance, due to the conversion of traditional farmers from planting traditional to commercial varieties. In the absence of a compensation mechanism, traditional/indigenous farmers would tend to substitute their own varieties with higher yielding commercial varieties (Swanson at al, 1994).  In this case, rights in TK would not be grounded on equity considerations, or intended to “reward” communities for their contributions, but to avoid the loss for society of valuable agro-biodiversity. 

The protection of TK for conservation purposes may be addressed through a variety of measures. Benefit sharing has emerged, under the influence of the CBD, as one of the main measures to be applied for that purpose. Its implementation of which does not necessarily require the attribution of property rights to communities supplying TK. There are many examples of contractual arrangements providing for benefit sharing with local/indigenous communities
. PIC and benefit sharing can also be adopted as legal mechanism. 

PIC by and benefit sharing with local/indigenous communities have become typical features in access and TK protection legislation. They have been established in access laws and other adopted or proposed regimes, as examined above. Thus, under the OAU Model Law, “any access to a biological resource, innovation, practice, knowledge or technology, shall be subject to the prior informed consent of the concerned community or communities ensuring that women fully and equally participate in decision-making (article 18). In addition, “local communities have the right to refuse access to their biological resources, innovations, practices, knowledge and technologies where such access will be detrimental to the integrity of their natural or cultural heritage” (article 19). “They shall also have the right to withdraw consent or place restrictions on the activities relating to access where such activities are likely to be detrimental to their socioeconomic life, or their natural or cultural heritage” (article 20). 

In some cases, however, a situation may arise whereby the state would opt to grant authorization despite opposition from the indigenous community on the grounds that the activity is in the public interest (Aguilar, 2003, p. 180). In addition, strict access legislation requiring PIC by local/indigenous communities may be bypassed. In Colombia, for instance, some oil companies that received permits for operation in the territory, are reported to have established laboratories for research on forest genetic resources without complying with access regulations
.

Some regimes establish specific criteria for benefit sharing. The OAU Model Law, for instance, provides that “the State shall ensure that at least fifty per cent of benefits … shall be channelled to the concerned local community or communities in a manner which treats men and women equitably (article 22). Similarly, Bangladesh proposed legislation provides that “the State shall ensure that at least a defined percentage of benefits, not less than 50 percent of the net monetary gain, obtained from a direct or indirect commercial use of biological and genetic resources in which the Communities are the common owners, sole custodian and stewards be paid to the concerned local community or the group constituted as a Community” (article 7.5). The Thai PVP law (1999) stipulates that “twenty percent of the profits derived from authorising another person to use the rights in the local domestic plant variety shall be allocated to the persons who conserve or develop the plant variety, and sixty percent thereof to the community as its common revenue and twenty percent thereof to the local government organisation, the farmer's group or the co-operative that makes the agreement” (section 49).

One limitation of benefit sharing as a conservationist measure is that it generates funds in relation to genetic resources chosen by collectors and bio-prospectors, and only after commercial exploitation takes place
. Distribution through funds or other mechanisms may permit to distribute resources among various activities, but the amount of available resources may be too small to become a significant source of funding. The experience with benefit sharing under the CBD is not very encouraging so far. Only few countries have implemented the access and benefit sharing mechanisms of the CBD, and have effectively obtained benefits therefrom. After almost seven years of the adoption of Decision 391 of the Andean Community, a very small number of access contracts has been signed and no benefit sharing has been generated (Correa, 2003a). A few cases of benefit sharing have been reported in Costa Rica (Cabrera, 2003). 

Another limitation is that TK holders do not necessarily expect or want a monetary reward for the knowledge they supply. Local/indigenous communities generally believe that knowledge is socially created, through interaction amongst humans and nature, and that individuals are obliged to put their knowledge to use to the benefit of the community without expecting a monetary compensation. Thus, while some of the traditional Indian healers (“vaidyas”) charge for their treatment, a large number of them provide the service free. Trying to achieve monetary benefit-sharing
 might destabilize the age-old traditions of service-oriented practices (CUTS, 2002, p. 3 and 5). In some communities a monetary payment may be regarded as morally unacceptable, or custodians of knowledge may not be free to make money out of it, or to transmit it for use outside their cultural or spiritual context. In fact to do so can cause a great deal of offence, resentment and even distress
. 

Finally, some types of TK, especially classical traditions and many traditional medicines, are already in the public domain, and there is a limited possibility of implementing a benefit-sharing mechanism for their commercial utilization. As mentioned above
, however, some regimes attempt to subject knowledge in the public domain to compensation mechanisms. 

Preservation
The “protection” of TK may also aim at the preservation of cultural integrity and the maintenance of knowledge that is vital for the survival of local/indigenous communities. For instance, article 2(b) of Bangladesh “Biodiversity and community knowledge protection Act” indicates as one of its specific objectives “to protect biological and genetic resources and the related knowledge, culture and practice from pollution, destruction and erosion”. It also stipulates that “the Act shall provide legal protection to those who may demand that the State protect their lifestyles and livelihood practices from degeneration, erosion and/or destruction” (article 5.2).
The preservation of knowledge requires actions of very different nature. A purely formal legal protection may do little to preserve knowledge. As noted by the Crucible Group, merely using a law to make TK into property or provide other rights “does not suddenly save it, conserve it, make people respect it or want to use it…Fencing off their knowledge does nothing to protect it form being even more eroded, undermined, or ignored or at risk of being lost” (The Crucible Group, 2000). 

Recording of TK, including by digital databases permits to maintain knowledge for research and for future generations. There is a growing number of initiatives of this kind, initially pioneered by India
. Some indigenous communities have raised, however, concerns about the implications of data bases on TK. Creating databases of TK ”on behalf of”   indigenous communities may serve the purpose of a government-induced strategy, but clash with communities culture and with their interest to keep their knowledge secret or for use within the community
. In addition, data bases codify TK as it is identified and described at a particular time, while TK is not static, but continuously evolve through incremental innovation. A systematic update of such data bases would be necessary to keep up with the evolution of knowledge.

Recording of TK may be a useful but insufficient measure to preserve the whole body of TK. It may cover only a fraction of existing knowledge, especially that of current interest for research or commercial exploitation. Moreover, TK is an integral component of living societies and cultures. Hence, its protection is dependent on the conservation of the cultures and the continued access by the local/indigenous communities to the environments where it has developed. Isolated measures are unlikely to do much, if anything, to effectively preserve TK and to ensure that it continues to evolve over time. 

The preservation of TK also requires the maintenance of the traditional means of transmission to future generations. For instance, private domain medical tradition in India belongs to the local families practicing traditional medicine. These traditions are self- perpetuating and are transmitted without any agency or institutions. They form the unwritten repertory of health practices that have been passed down by word of mouth through generations. It is transmitted from knowledgeable individuals to worthy students through a tradition called “Guru Shiksha Parampara” (CUTS, 2002, p. 3). But TK is rapidly loosing its relevance to communities, and in some cases is fading away because few young people perceive any benefit in following traditional practices that have been marginalized for a long time. 
Trust building

The establishment of a sui generis regime may be justified by the need to create the appropriate conditions for the local/traditional communities to transmit their knowledge (Drahos, 1997). Such a regime may perform a trust building function, as long as receiving recognition or compensation for the knowledge they supply would encourage communities to share knowledge that would otherwise be kept only for themselves.

However, a legal regime alien to their culture and beliefs may not provide the necessary basis for the communities to trust governments or the companies and researchers interested in their knowledge. It may be difficult to create trust on the basis of legal instruments that are unfamiliar to the communities and based on values that they do not share. Case studies have shown that local communities filter and ignore rules established  by national states. They may modify their own rules, generating local institutions and activity patterns that may diverge widely from the expectations of State policy makers (Zerda-Sarmiento and Forero-Pineda, 2002). 
These tensions are illustrated by the experience in the implementation of regimes that require communities’ PIC as part of the access procedures. Evidence from the Andean Community suggests that indigenous communities have been reluctant in some cases to participate in such procedures and consent access. For instance, the issue of access to genetic resources and TK became an important item in the communities’ political agenda in Bolivia. Bolivian peasant communities’ organizations and some NGOs (such as RAFI and the Foro Boliviano para el Medio Ambiente) forced the government to declare a moratorium on access procedures. In Venezuela, the problems found to get the consent from indigenous communities for the use of the “intangible” component (associated knowledge), were reportedly the cause of some the access applications to be abandoned. The implementation of one of the few access contracts approved -subscribed with Fundación para el Desarrollo de las Ciencias in 1999-, was suspended due to difficulties with the indigenous communities.  In the case of one application by the Instituto Venezolano de Investigaciones Científicas (IVIC), the subscription of an access contract was also prevented by opposition from peasant communities. They refused the “prior informed consent”, mainly due to problems of organization and limitations to understand the procedures and even read and interpret the required documents
. 

In Brazil, under Provisional Measure No. 2.186-16, title-holders may prevent any unauthorized parties from using or “carrying out tests, research or investigations” relating to associated traditional knowledge. Scientists in Brazil are reported to have urged the government to modify this law because it is stifling their research on Brazilian biodiversity
. Similarly, scientists in Philippines
 have complained about the delays and expenditures (generally not covered by research grants) caused by the need to obtain prior informed consent of communities in whose territories research would be conducted (Liebig, K., Alker, D., Chih, K., Horn, D, Illi, H., Wolf, J. , 2002). Further, in accordance with one commentator, “the PIC procedure laid down in the Implementing Rules of EO 247 is administratively cumbersome and prone to abuse. It effectively discourages local researchers, especially those in government institutions, from conducting any academic research... More significantly EO247 fails to address the possibility of holdouts and rent-seekers among the source communities- a possibility that is not far-fetched given the political culture in the Philippines... The bioprospector, especially the academic collector, could effectively be held hostage by the source communities. The situation is made worse by the fact that in the Philippines one has to contend with powerful single-issue groups, who, for ideological or political reasons, are opposed to any form of bioprospecting, even for drug development purposes... Given the dismal state of research infrastructure in the Philippines and the fact that many of the Philippino research scientist obtain their degrees through collaborative research with foreign scientists, the aforesaid provision of EO 247 could only result in scientific isolation and backwardness. This is especially true with respect to drug discovery where the possibility of finding a commercially viable product from the collected materials is not at all assured” (Ochave, 1999, quoted in Heath and Weidlich, 2003, p. 94-95).

Communities may, in fact, be more inclined to preserve and transmit their knowledge if their rights are respected under their own customary laws, rather than under legal regimes based on values, principles and methods of enforcement that are alien to them.
Promoting self- determination

It is not possible to dissociate the protection of traditional knowledge from the struggle for self-determination
 that local communities and indigenous peoples revendicate for themselves (Heath and Weidlich, 2003, p. 75-76).

The protection of TK could be used to provide indigenous communities with a measure of control over their relations with the rest of the national community. Such control may be an element of self-determination and collective cultural sovereignty (The Crucible Group, 2000).  In fact, indigenous peoples consider their quest for self-determination to be the most important reason to engage in efforts to protect TK (Döbert, 2002). While some national States have been sensitive to this quest and granted certain levels of autonomy to local indigenous communities, it finds considerable obstacles in other countries, where the States seek to affirm their sovereign rights over the territories under their control and are unwilling to share their rights with parallel powers. 

The CBD shows a cautious approach on this matter. Under the CBD, the PIC and benefit sharing is a right of States, not local/indigenous communities. As noted above, article 8 (j) of the CBD does not set out a clear-cut obligation with regard to TK and leaves a large room for maneuver to Contracting parties for its implementation. 
The relationship between communities that possess genetic resources and TK and the governmental authority that negotiate access contracts may be conceptualized as a principal (community)-agent (government) relationship. Since communities may be unfamiliar with the legal regimes, the intervention of the State as a bargaining agent
 may improve the capacity of communities to protect their interests and extract value from their knowledge. Such intervention may be necessary to protect communities against undue exploitation by way of unbalanced access contracts entered into with foreign partners. While foreign companies, such as pharmaceutical laboratories, have a wide experience in contracting, indigenous communities have little knowledge and experience on commercial practices and negotiating strategies (Zerda-Sarmiento and Forero-Pineda, 2002).  The extent to which governments are able to adequately defend the interests of the communities will depend on their institutional capacity and attitudes. Evidence available with regard to the Andean Community countries, Costa Rica and Philippines shows, however, that national institutions dealing with access regulations are understaffed and lack the technical competence to examine access applications and conduct negotiations (Correa, 2003a; Cabrera Medaglia, 2003; Barber, Glowka and La Viña, 2002). In addition, communities may have no trust in their national governments, especially in countries where communities have been historically marginalized (Gehl Sampath , forthcoming 2004). 
Promoting development through commercialization

Another objective that has been suggested as a rationale for the protection of TK relates to its potential contribution to the economic development of local/indigenous communities. The commercialization of TK-based products may, in effect, contribute to the long-term socio-economic viability of local/indigenous communities, as well as the creation of new trading opportunities for developing countries. 
Development as an objective
 of TK protection can be achieved in different ways, either by transmitting TK to local or foreign companies against a compensation, or by developing the entrepreneurship of communities and their members so that the benefit from the commercialization of TK flows directly to them (CUTS, 2002, p. 6).  The protection of TK may provide companies with incentives for developing and improving TK. The commercial  exploitation of TK by such companies may generate income for the communities that would help to maintain or improve their living conditions. 

Under the assumption that no or little investment would take place in the absence of some rights, an IPRs-type of protection may be seen as an instrument to promote and support the commercialization of TK-based products and services (albeit not the development of the relevant knowledge as such). The granting of IPRs may stimulate the referred to investments, to the extent that they reduce the risk of third parties’ free-riding and permit to turn existing knowledge into a marketable commodity. However, in many cases the relevant products would not meet the patentability requirements. Trademarks and geographical indications
 may be useful, but they confer a more limited power than patents, as they only prevent the use of identical or similar denominations, but not of the relevant knowledge per se. This is one of the reasons why the granting of a sui generis mode of protection has gained considerable support
. 

A key question in this context is whether a sui generis regime should be established in order to provide incentives to private investors, and what kind of rights should be granted. This is a delicate issue, extensively treated in the literature
, especially if the granting of exclusive rights is involved. Such rights permit the title-holder to charge prices above marginal costs. Though in theory the extraordinary benefit obtained on the basis of exclusive rights would permit him to recover the investment made, depending on market conditions and other factors, the title-holder may obtain a rent well in excess the invested amount. Moreover, since TK, by definition, has already been developed, the standard justification for the granting of IPRs to promote the development of new knowledge does not apply in this situation.

Of course, higher benefits for IPRs title-holders means higher costs for consumers who, in some cases, may be excluded altogether from access to the protected good. This is, in particular, the case of traditional medicine (TRM), which plays a crucial role in the health care of a large part of the population in developing countries. The benefits to society of a safe and wide use of TRM may be substantial, while the granting of exclusionary IPRs may only benefit a few (Correa, 2002). 

It is important to bear in mind that socio-economic development requires the satisfaction of people’s needs while ensuring the sustainable use of national resources. This means that any sui generis regime for the protection of TK should stimulate the diffusion of  TK-based innovations and the access thereto by the population, especially the poor. The protection conferred should balance the interests of potential title-holders with the interests of users and the society at large.

The laws of Portugal
, Panama, and Thailand provide for exclusive rights. Intellectual property protection, however, does not necessarily require the granting of such kind of rights. Protection may be ensured on the basis of liability principles and entitle only to a remuneration, and not to the exclusion of third parties. Protection may also be limited to cases of unfair practices, which protects fairness in commercial activities without conferring a ius excluendi. The Peruvian law on TK follows an approach of this type, as mentioned above.

In cases where local/indigenous communities themselves desire to commercialize TK-based products and services, the relevance and effectiveness of IPRs would depend on the costs of acquisition and, particularly, enforcement of such rights. State support may be indispensable for this purpose. Soft loans or micro-credit, training, partnerships, technical and legal assistance, etc., would also be necessary to develop regional, national and international markets for both primary, semi-processed and processed products produced on the basis of TK.

The impact of a sui generis regime on TK on local research and development also needs to be considered. Due to limited human resources and funding, and to the influence of the foreign science, most research undertaken in developing countries concentrates on issues of interest to developed countries. But science made in developing countries generally makes a marginal contribution to the global scientific output. Limited efforts are made to investigate and exploit the potential of domestic biological resources and the associated traditional knowledge (Arunachalam, 1995). Some elements of legal regimes aimed at the protection of TK may further constrain research in this largely neglected area. Thus, it has been noted that the principle of informed consent may “clash with interests in research and development even on a non-commercial basis: if even domestic university researchers need to undergo complicated procedures to obtain permission of access, this might seriously hamper research in a field that should be considered a country’s natural forte. In other words, if a country’s competitive strength lies in its genetic resources, requirements of access permission should serve the purpose of preventing undue exploitation rather than preventing research” (Heath and Weidlich, 2003, p. 83).

There is some evidence suggesting that the way in which access regimes have been implemented in the Andean Community countries and in Philippines have had a negative impact on research. For instance, in Venezuela the collection of biological materials by individual researchers and scientific institutions are subject to the same procedures of authorization than those made by entities with commercial purposes. This has created the risk of impeding or discouraging academic research (Febres, 2002, p. 114). Though there is no conclusive evidence indicating that the Andean access regime has actually impeded bio-prospecting, it is quite clear that it has not promoted the collection of, research on, and commercial exploitation of genetic resources (Correa, 2003a). Although in Philippines the local scientific community, particularly the natural products chemists, initially supported and promoted the development of an access and benefit sharing regime, it has become one of  the strongest critics of Executive Order (EO) 247, complaining that the whole process is too tedious, too costly, too time consuming, and too broad, encompassing activities that do not have commercial prospects and thus frustrating efforts to better understand and conserve the country’s biodiversity, and with considerable negative impact on scientific research activities”(Barber, Glowka and La Viña, 2002, p. 410).
Preventing misappropriation

Finally, the objective of a sui generis regime may be essentially defensive, i.e. aimed at preventing the appropriation by third parties of TK rather than asserting positive rights thereon. The numerous cases and problems generated by “bio-piracy” have been extensively addressed in the literature. Misappropriation measures may be adopted at the national level, as exemplified by the above mentioned provision on the cancellation of IPRs adopted in the Andean Community. The Indian Patent (Second Amendment) Bill 1999 included, inter alia, as grounds for rejection of a patent application or for revocation of a patent, the non-disclosure or wrongful disclosure of the source of origin of biological resources or knowledge in the patent application.

There are four distinct situations in which misappropriation has been deemed to occur in relation to TK:

(a) Publicly available TK that is patented due to shortcomings in the examination process of patent applications or the application of low standards of patentability. The validity of granted patents may be challenged in these cases
.

b) TK that is not publicly available (e.g. held by a small indigenous community) which is protected by an individual or a company, as received. 

(c) TK that is improved or modified by the recipient and subject to IPRs (e.g. a synthetically produced active ingredient found in a plant, a more stable form of a known substance).

(d) TK that is publicly available and commercially exploited though without acquiring IPRs thereon. 

A misappropriation regime may be established as a stand alone legal system, as component of a broader sui generis system, or built up on the basis of as a set of rules incorporated in different laws and regulations. The aim of such a regime would be to prevent the unauthorized use or acquisition by unfair means of TK, or to obtain compensation therefor. It would not necessarily require the establishment of exclusive rights or any form of monopolization of knowledge. It may include several elements, such as


(a) Documentation of TK

The documentation of TK may fulfill, as noted above, an important function for the preservation of TK. It may also serve to prevent the patenting of TK, as long as a patent application would not meet the novelty requirement if the claimed information was disclosed in a written form before filing of the patent. Many initiatives to document TK for this purpose have been launched. For instance, the government of India  has developed (through the Department of Indian Systems of Medicine & Homeopathy) a TK Digital Library (TKDL) relating to the  use of medicinal and others plants (which was already under public domain) in order to prevent bio-piracy and facilitating benefit sharing.

(b) Disclosure of origin

Another component of a misappropriation regime may be the obligation to disclose the origin of resources and TK covered by IPRs claims. There are already precedents along this line in some national and regional laws (e.g., Brazil, Costa Rica, India, Andean Community). This obligation may permit patent offices to obtain information necessary to better apply the existing patentability requirements, as well as to establish inventorship and entitlement to the claimed invention, and local/indigenous communities to challenge and eventually obtain the invalidation in case of non-compliance with such obligation (Correa, 2003b).

Such communities may seek a compensation for the use of their knowledge even if third parties’ patents are deemed valid and kept in force. For instance, in 1995 the Indian Council for Scientific and Industrial Research patented an extract of the Hoodia, an appetite suppressant, which had been obtained decades earlier from San elders and was still traditionally used by the San. The patent was then licensed to Pfizer. The San only learned about the patent in 2001. After a legal battle, they were able to struck a deal, in March 2003, recognizing their right to benefit sharing (Channells,  2003). As a result, though the patent was not challenged but benefit sharing was successfully claimed.


(c) Prior informed consent

Despite that the CBD only requires the PIC by States who are Contracting Parties, access laws may stipulate the PIC by local/indigenous communities, where appropriate. As mentioned above, such a requirement has already been established in some national and regional regulations. Likewise, the Special Rapporteur on Indigenous Peoples of the Commission on Human Rights has drafted Principles and Guidelines for the Protection of the Heritage of Indigenous Peoples, which includes an obligation requiring national laws to deny to any person or corporation the right to obtain patent, copyright or other legal protection for any element of indigenous peoples' heritage without adequate documentation of the free and informed consent of the traditional owners for the sharing of ownership, control, use and benefits (Walker, 2000).

(d) TK in the public domain

Under the Western paradigm of IPRs, any information not covered by a specific form of IPRs, belongs to the "public domain". The concept of public domain, though technically correct in the context of the IPRs legal paradigm, ignores that knowledge may be subject to special rules of appropriation under customary laws, which generally recognize certain forms of ownership or possession rights. In accordance with evidence collected by WIPO, in some cases customary laws include elements comparable to IPRs (WIPO, 2001.). 

The concept of public domain may be adjusted in order to consider the special status of TK. Under Peruvian law, for instance, there is a mandatory payment on gross sales of products developed with TK which fell into the public domain in the last twenty years, for an unlimited period. This is an interesting approach to a difficult issue. It may be argued, however, that if the presence of externalities is not established (such as the erosion of knowledge resulting from its utilization by third parties), such payment would amount to a tax, rather than a compensation to those who developed and maintained the relevant knowledge. In addition, it may be difficult to determine when a product has been developed from collective knowledge. There may be little controversy if an extract directly obtained from a plant of medicinal use is commercialized. But the solution may be more complex if an active compound were isolated from the plant and commercialized as such, since though the plant and its properties were known to the indigenous people, knowledge about the specific active ingredient was unavailable to them. 

A precedent to the Peruvian approach on this matter may be found in the concept of “paying public domain” adopted under the copyright law of some countries. According to this concept, the reproduction of works in the public domain generates an obligation to pay a fee to the State. Since the expression of artistic works is involved, determination of the obligation to pay is simpler than in the case of products derived from TK. 

Another precedent may be found in article 13.2(d)(ii) of the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA)
, according to which a recipient who commercializes a product that is a plant genetic resource for food and agriculture and that incorporates material accessed from the Multilateral System is bound to pay to the international mechanism set out in the Treaty
.  In the case of the ITPGRFA, however, payment is related to the materials as such and not to the associated intangible knowledge, and the obligation to pay only arises if  further access to the received material is restricted. 
Another problem is publication of TK without the consent of TK holders (for instance, by ethnobotanists). Unlike the potential invalidation of a wrongly granted patent, once publication is made there is no means to bring things back, unless fraud in the publication may be proven, certainly a too heavy burden for communities and other TK holders in developing countries. Publication may be deemed in these cases a form of registration of TK or consider that it does not extinguish the legitimate titles of the communities that developed it. Significant legal changes, however, would be necessary to make such concepts operative.

Matching objectives and tools

As the previous discussion suggests, the protection of TK may seek quite different objectives, depending on the specific problems to be addressed. A clear determination of the pursued objectives is crucial for the definition of the tools to be utilized. Table 1 illustrates some possible objectives and related tools.

Table 1

Objectives and tools of TK protection

	Objectives
	Tools

	Equity


	PIC

Benefit sharing legislation

	Conservation of genetic resources
	PIC

Access and benefit sharing legislation  

Contract-based benefit sharing 

Registries, data bases

Recognition of Farmers’ Rights

	Preservation of TK against erosion 
	Recognition of land rights, cultural integrity, customary laws

Registries, data bases

	Trust building 
	Recognition of rights under a special regime or customary laws



	Self-determination
	Recognition of land rights, cultural integrity, customary laws



	Development through commercialization
	Intellectual property rights

Sui generis IPRs regime 

Support measures (micro-credit, technical assistance, etc.)

	Misappropriation
	TK data bases

Disclosure of origin obligation

PIC in access procedures

Changes in public domain



This Table suggests that while in some cases, the same tools may be applied to attain different objectives, in most situations different tools will be necessary depending on the objectives pursued. Despite the relevance that some particular tools may have, protection of TK is likely to require a comprehensive, holistic approach, especially to reduce or prevent its continuous erosion. 

 The measures that may be adopted to protect TK will vary according to the subject matter to be protected. Cultural expressions (folklore), knowledge associated to farmers’ varieties, medicinal knowledge, etc. are of different nature and purpose and would require specific instruments of protection. Table 2 provides examples of measures that States could take for the protection of an important component of TK: knowledge associated to plant genetic resources for food and agriculture (PGRFA), 





Table 2

Measures that may be undertaken for the protection of TK associated to PGRFA

· Support of in situ conservation of PGRFA by traditional farmers

· Research
 

· Training

· Integration of traditional and modern knowledge

· Technical assistance and training

· Transfer of technology

· Improvement of access to credit

· Participation of farmers, e.g. via prior consent for access to PGRFA

An example of a preservation-targeted policy may be found in the USA,  where the preservation of Native American works is sought through several legislative avenues, including the registration of official insignia of Native American Tribes, and the Indian Arts and Crafts Act. In 1976, US Congress created the American Folklife Center which incorporates the Archive of Folk Culture, established at the Library in 1928 as a repository for American Folk Music 
. There are also interesting examples of innovative forms of management of the biodiversity and indigenous agroecology, such as the experience of the indigenous peoples of Pastaza in Amazonia, where mainstream conservationist practices are reconstructed within the indigenous and ecological context. 

Despite the attention that IPRs have attracted in current debates, its possible role in the protection of TK is quite limited. The purpose of IPRs is not to conserve biodiversity or preserve knowledge but to create a market around specific pieces of information, The enforcement of such rights requires to identify and isolate the protected information, while the effective protection of TK needs the conservation of a whole system of knowledge that by its very nature is holistic and dependent upon the interaction with a particular environment. 

It may be far more important for countries to grant and enforce minority or indigenous rights than to develop an intellectual property regime in order to protect TK. 
Table 1 indicates that IPRs may be relevant to promote the commercialization of TK, but they may be largely irrelevant in relation to other possible objectives. As noted by Heath and Weidlich in relation to traditional medicine, “if traditional healers and herbalists do not wish to receive compensation for their services, property rights that aim at commercial exploitation will be inappropriate even if applicable. If the abuse of confidential information or the trespassing on sacred land is regarded as a taboo rather than an infringement, enforceability in the courts of law will do nothing in terms of protection. Trying to squeeze traditional medicine into the Procrustes’ bed of intellectual  rights might do more to create a problem than to solve one” (Heath and Weidlich, 2003, p. 72).
Beneficiaries and scope of protection

The beneficiaries of TK protection may vary significantly depending on the definition of the knowledge to be covered. One of the main elements of such definition is the kind of groups or communities that may benefit from conferred rights. In some cases, like under the Peruvian and Panama’s laws, protection is limited to knowledge held by indigenous communities. In others, such as Bangladesh, Brazil and Portugal, the concept of beneficiaries is much broader and involves knowledge held by indigenous as well as by “local” communities or populations.

In the case of e.g. Brazil and Peru, the regimes only cover knowledge related to biological resources, while in others, such as Panama and Bangladesh, they cover a wide range of subject matter. In Portugal the scope of protection is limited to knowledge related to certain types of plant varieties. 

These examples suggests that in designing TK regimes there may be a trade-off between the breadth of the subject matter to be protected and the type of communities or populations that may be assigned rights therein. Box 1 indicates a number of possible definitions of groups/communities entitled to TK protection
. 






Box 1

 Indigenous Peoples and Local Communities: definitions 

Tribal Peoples: Tribal Peoples in independent countries whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations (ILO Convention 169).

Indigenous Peoples: Peoples in independent countries who are regarded as indigenous on account of their descent from the populations who inhabited the country, or a geographical region to which the country belongs, at the time of conquest, or colonization, or the establishment of present state boundaries, and who, irrespective of their legal status, retain some or all of their own social, economic, cultural and political institutions (ILO Convention 169).

Indigenous Cultural Communities or Indigenous Peoples: a homogenous society identified by self-ascription and ascription by others which has continuously lived as a community on communally bounded and defined territory, sharing common bonds of language, customs, traditions and other distinctive cultural traits, and which through resistance to political, social and cultural inroads of colonization, became historically differentiated from the majority of Filipinos (Department  Administrative Order, No 96-20, section 2.1 ‘Implementing Rules and Regulations for Executive Order 247, the Philippines).

Indigenous and Local Communities: Indigenous, Afro-American and local communities are human groups whose social, cultural and economic conditions distinguish them from other sectors of the national community, who are governed totally or partially by their own customs or traditions or special legislation, and who, regardless of their legal status, conserve their own social, economic, cultural and political institutions or parts thereof (Decision 391, Andean Community).

Local Community and Indigenous Population: A human group differentiated by its social cultural and economic conditions, organized, in total or in part, according to its own customs and traditions or by special legislation, and preserving, regardless of legal status, separate social, economic and cultural institutions, or parts thereof (Draft Brazil Bill of Law No 206/95).

Local Community: a group of people having a long-standing social organization that binds them together whether in a defined area or otherwise; it shall include indigenous Peoples and local populations, and shall where appropriate refer to any organization duly registered under the provisions of this act to represent its interest (Community Intellectual Rights Act, 1994, Third World Network).

Source: Laird and Noejovich, 2002, p.180.

The design of regimes with a broad scope or applicable to a wide range of beneficiary communities requires  the drafting of rules that, due to their generality, may not be adequate when applied to specific types of subject matter or particular types of communities. Cultural expressions, plant varieties, medicinal methods, etc. may require different legal treatments in view of their different nature, as it is the case under IPRs law. In addition, some regulations may be acceptable to and functional to local communities, while incompatible with indigenous communities’ cultures.

The scope of subject matter and the types of beneficiaries may also influence the prospects of the international recognition of TK protection. There is already a significant body of international law, still in evolution, regarding the rights of indigenous peoples that may serve as a general framework for further developments in this area 
. Instead, the protection of knowledge held by local communities may face more serious definitional problems, and raise in some quarters concerns about the eventual use of new modalities of TK protection as a means to erect trade protectionist barriers in the field of agriculture in developed countries.

Collective vs. individual rights

The collective nature of the rights conferred is inherent to the concept of TK in the regimes of e.g. Peru, Panama and Bangladesh. The Provisional Measure of Brazil on access to genetic resources, provides that any traditional knowledge associated with the genetic heritage may be owned by the community, even if only one single member of the community holds that knowledge (article 9, sole paragraph). The Portuguese regime, in contrast, allows for the individual registration and acquisition of rights (article 9.1). 

The collective nature of rights in TK has been viewed in the past as one of the main problems to be faced in designing TK regimes, not because the collective nature of innovations but because TK is often held by more than one community and the internal organization of and decision making in communities significantly vary. In some cases, there are monolithic structures; in others, there are a whole set of organizations with many members and one individual being a member of a number of organizations. In most indigenous communities there are different authorities, such as the council of ancients, the shaman, a “committee” or council of young members of the tribe who are in charge of dealing with national society and external relations in general. These types of collegiate bodies of government permit to undertake a deliberate process of discussion leading to the construction of a unified view (Zerda-Sarmiento and Forero-Pineda, 2002)  

There are, however, instances of disagreement and conflict. Thus, various members of the community may have different views on access by third parties to their knowledge; for instance, the elder might emphasize long term considerations, while younger members may have a more short term approach (Laird and Noejovich, 2002, p. 194). Further, in some cases, individual members of the community may appropriate the common knowledge and deny the communities their rightful share. In other cases, knowledge practiced by different communities in parallel may raise conflicts about ownership (CUTS, 2002, p. 3).

Legal regimes need also to define how the communities will be represented to assert their rights. For instance, under Panama’s law, the relevant indigenous communities may be represented by their general congresses or traditional authorities. The Thai PVP law of 1999 stipulates that “a sui juris person, residing and commonly inheriting and passing over culture continually, who takes part in the conservation or development of the plant variety …may register as a community under this Act. For this purpose, there shall be appointed a representative who shall submit an application in writing to the Changwad Governor of the locality”. In authorising any person to file an application for registration of the local domestic plant variety in the name of a community and in making the profit-sharing agreement, the local government organisation, farmers' group or co-operative to which the certificate of registration of the local domestic plant variety is granted shall make the agreement in the name of the community, prior approval of the Plant Variety Protection Commission (Sections 44- 48).

In the case of Portugal, the representation claimed by any private or public entity for registration of a local variety must be certified by the competent municipal chamber (article 9.2). In Thailand, it is provided that if a community is formed as a farmers' group or co-operative under the law on co-operatives, such farmers' group or co-operative shall have the right to apply for registration of the local domestic plant variety on behalf of the community (section 45 of the PVP law).

These examples indicate that the collective nature of rights is not an insurmontable obstacle to the assignment of rights to communities or other groups. They also show that the representation is often determined with the intervention of the State, but relying on the decisions made according to communities’ own rules and practices.

Conferred rights

Rights conferred (or recognized) to TK holders vary significantly in the sample of TK protection regimes examined above. In some cases, custodianship or ownership rights are assigned. For instance, according to the proposed regime of Bangladesh, “the people of Bangladesh, constituted as Communities and living in various geographical locations and localities, shall become the general owners, custodians and stewards of these resources and they will always enjoy individual and collective rights over these resources held in common as wealth belonging to all the citizens of Bangladesh. In all legal disputes over ownership, the common ownership will prevail and will be upheld by law” (article 6.2) (emphasis added). The Bangladesh proposal, however, explicitly rejects the granting of “monopolistic rights”: “Biological and genetic resources and the related knowledge, practices and culture are commonly owned and used. Therefore all these resources, knowledge and practices cannot be made subject to any exclusive private monopoly rights, and will always remain outside patenting or the patent regime (article 6. 3). 

Though, as noted above, the granting of exclusive rights is a possible but not a necessary element in a sui generis system for the protection of TK, several regimes have adopted this approach. Panama’s law, for instance, provides for the granting of exclusive rights –similar to those under IPRs regimes- in relation to the use and commercialization, and the industrial reproduction of the protected subject matter. It is to be noted that only subject matter able of commercial exploitation is protectable under Panama’s legislation. Similarly, the Thai PVP law confers exclusive rights in relation to registered local domestic plant varieties. These rights include the right to develop, study, conduct an experiment or research on, produce, sell, export or distribute by any means the propagating material thereof (section 47)
. 

Exclusive rights are also conferred under the Provisional Measure of Brazil. Title-holders may prevent any unauthorized parties from using or “carrying out tests, research or investigations” relating to associated traditional knowledge, as well as from “disclosing, broadcasting or re-broadcasting data or information that incorporate or constitute associated traditional knowledge”, and   from deriving profit from economic exploitation by third parties of associated traditional knowledge the rights in which are owned by the community” (article 9). 
Exclusivity may limit the diffusion of knowledge and its further development, while seriously disrupting the customs and practices of local/indigenous communities. For instance, the diffusion and further utilization of farmers’ plant varieties contributes to its improvement. The right to exclude may frustrate this process, which is essential for maintaining agro-biodiversity and food security. A non-exclusive approach, such as the one based on the concept of Farmers’ Rights recognized in Article 9 of the ITPGRFA, provides an alternative approach consistent with plant improvement, biodiversity conservation and the sustainable use of agro-biodiversity. 

A careful assessment about the nature and possible effects of conferred rights should be made in designing a TK protection regime, having in view its specific objectives and the costs that exclusivity may generate.

Enforcement

Enforcement is an important, often overlooked, aspect of any regime for TK protection. While comprehensive rights may be recognized, due to cultural or economic reasons, their intended beneficiaries may be unable to enforce them. Designing an adequate TK regime, hence to consider both the availability and enforceability of rights.

Specific measures may be adopted for the enforcement of TK holders’ rights. They may encompass civil or commercial sanctions (such as damages) or criminal penalties. For instance, under the United States Code, Title 18, Part I, Chapter 53, it is unlawful, and subject to fines or imprisonment, to imitate any Government trade mark used or devised by the Indian Arts and Crafts Board (Section 1158. Counterfeiting Indian Arts and Crafts Board trade mark), and to offer or display for sale or sell any good,    in a manner that falsely  suggests it is Indian produced, an Indian product, or the product of a particular Indian or Indian tribe or Indian arts and crafts organization, resident within the United States (Section 1159. Misrepresentation of Indian produced goods and products).

Enforcement may also be based on customary law. According to the Philippines’ Indigenous Peoples’ Rights Act of 1997 and its regulation, the enforcement of conferred rights, including rights in traditional knowledge, must follow the procedures established by the customary laws of indigenous people. 

Conclusions

Despite the growing body of literature and the involvement of several international and non governmental organizations in the study and debate of issues relating to the protection of TK, slow progress has being made at the national level for the design of specific regimes on the matter. The problems at stake are very complex and any legal solution should respond to the real needs of the intended beneficiaries.

The review of some of the laws and policies adopted or proposed so far indicates that a diversity of approaches has been followed. In fact, the protection of TK may be addressed under different regulatory models and pursue different objectives. If, as considered here, TK protection is regarded as an instrument to attain certain objectives, rather than as an end in itself, a critical step in the design and implementation of a regime for TK protection is precisely defining the objectives to be reached and the appropriate measures to that end. Obviously, the nature and complexity of the problems and the diversity of objectives that may be pursued call for a combination of rather than for a single type of policies and measures. 

The possible impact of individual measures should not be overestimated. It is now apparent that some countries have tended to overstate the potential economic gains to be derived from access legislation, framed under the principles of the CBD. A similar overstatement has probably taken place with regard to the role of IPRs as a means of protection of TK.  IPRs may have little or no impact on most of the possible objectives of a regime for TK protection, particularly biodiversity conservation and the preservation of TK against erosion and loss. Moreover, while IPRs protection of TK may generate income for local/indigenous communities, the isolation of certain pieces of their knowledge and its conversion into a commodity is likely to contradict the basic beliefs and culture of many of such communities.

TK is an integral part of the life and culture of local/indigenous communities. The preservation and enhancement of TK depends on the maintenance of their cultures, including language and religion, and on the ability to keep the communities’ continuous interaction with the natural environment where such knowledge has been developed. The real issue in this context seems to be the protection of the communities as such and their lifestyles and cultures, rather than the protection of TK as a separate and independent subject matter. An excessive focus on TK, may deviate attention from the most crucial factors on which the preservation and use of TK crucially depends.

Whatever the model of protection is, in designing any regime for the protection of TK it should be acknowledged that “indigenous people posses their own locally-specific systems of jurisprudence with respect to the classification of different types of knowledge, proper procedures for acquiring and sharing knowledge, and the rights and responsibilities which attach to possessing knowledge, all of which are embedded uniquely in each culture and its language... Any attempt to devise uniform guidelines for the recognition and protection of indigenous peoples’ knowledge runs the risk of collapsing this rich jurisprudential diversity into a single “model” that will not fit the values, conceptions or laws of any indigenous society”
.

Given the diversity of possible approaches and the need to respond to different cultural and ethnical realities, a unique model for the protection of TK is unlikely to emerge in the near future. This may make it difficult to develop international rules on the matter, unless they focus on very specific objectives and issues, such as preventing misappropriation. Reciprocity, as established in some regulations, may provide the basis for an extra-territorial recognition of TK protection, but to a limited extent given the diversity of modes of protection and the nature and scope of rights. An international system may be more realistically based, at least in the short term, on a basic agreement on some essential elements of TK protection and the mutual recognition of the regimes in force at the national or regional level.
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� See UNCTAD Secretariat, 2000.





� See, e.g., Correa, 2001; Commission  on Intellectual Property Rights 2002; Dutfield, 2003a.


� For a summary of the IGCGRTKF’s discussions, see WIPO Secretariat (2003a).


� See, e.g, Correa, 2002; Heath and Weidlich, 2003 .


� Despite the relevance to this issue, it does not examine general laws and policies regarding indigenous peoples rights, such as land and political rights.


� A “provisional measure” requires, under Brazilian constitutional law, periodic renewal in order to be kept in force. There is currently a draft law under consideration by the Brazilian Congress to replace Provisional Measure No. 2.186-16. 


� Belize, Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua and Panama.


� This section is partially based on Aguilar (2003), p. 179-182.


� The law is in force since its publication (April 1998). However, a legal action filed by the General Attorney's Office –alleging the unconstitutionality of powers granted to the  (National Commission for the Management of Biodiversity (CONAGEBIO)- has in practice impeded the full application of the Law. 





� The following description is essentially based on WIPO Secretariat (2003).





� Executive Decree No. 1, (March 20, 2001.


� Exemptions for folkloric dance groups and small non-indigenous artisans are allowed in certain cases. They are able to manufacture and market reproductions, but they will not be able to claim the collective rights recognized by the Law.


� Regulations for the use of “Mola Kuna Panama” was submitted on behalf of the indigenous people Kuna and registered in accordance with Resolution No. 1 of November 21, 2002.


� See Venero Aguirre, 2003.





� See Report of the Multistakeholder Dialogue  on Trade, Intellectual Property and Biological and Genetic Resources in Latin America, Cusco, Peru, 22-24, February 2001 (available at www.ictsd.org/dialogueweb/texts/report2.htm) 


� See, e.g, Ladas, 1975, p. 1688.


� Diario da República No. 93, April 20, 2002.


� Based on Peteru, 2003. The Pacific Island Forum represents Heads of Government of the independent and self-governing Pacific Island countries (Cook Islands, Federated States of Micronesia, Fiji, Kiribati, Nauru, Niue, Palau, Papua New Guinea, Republic of the Marshall Islands, Samoa, Solomon Islands, Tonga, Tuvalu and Vanuatu) Australia and New Zealand.


� Though the idea of a sui generis regime has been generally accepted in African countries, the development of national laws based on the Model Law has been slow (Ekpere, 2003, p. 235).


� See, e.g. Philippines Act 8423 (1997) mentioned above.


� See, e.g., Correa, 2001; GRAIN and Kalpavriksh, 2002; McGown, 2003.


� This concept was first established by the International Undertaking on Plant Genetic Resources and recently incorporated into the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA), adopted in November 2001. See on this topic Correa, 2000.


� See a discussion of the “right-based” theory as opposed to the “goal-based” theory as a justification of IPRs for TK in Gehl Sampath (2003).


� For instance, the African Group stated in a submission to the Council for TRIPS that “the protection of genetic resources and traditional knowledge…is an important means of addressing poverty and is rightly a matter of equity and due recognition for the custodians of the genetic resources and traditional knowledge.  ”WTO, TRIPS Council, IP/C/W/404, 26 June 2003.


� It should be noted that the “right-based” and the “natural rights” theory have been widely criticized and dismissed both as a general justification of law, as well as a specific ground for the granting of property rights, particularly IPRs.  For instance, in summarizing Jefferson’s views on patents, the U.S. Supreme Court in Graham v. John Deere Co. recalled that Jefferson: ...rejected a natural right theory in intellectual property rights and clearly recognized the social and economic rationale of the patent system. The patent monopoly was not designed to secure to the inventor(s)...natural rights(s) in (their) discoveries. Rather it was a reward, an inducement, to bring forth new knowledge”. See, e.g., Penrose, 1974; Oddi 1996, p. 431.   





� For instance, the acknowledgement of the source of the materials in publications is required in some  Material Transfer Agreements (MTAs) e.g. in the MTAs of the Institute for Agrobotany of Hungary and by the Genebank Gatersleben at the Foundation Institute of Plant Genetics and Crop Plant Research of Germany. The latter stresses the importance of this obligation by requiring the recipient of material to obtain the same commitment from any subsequent recipient to whom he may further distribute the received germplasm.





� Under the idea/expression dichotomy in copyright law, the ideas contained in a copyrightable work can be freely used, while the law only restricts the reproduction of their expression. 


� The Principles and Guidelines for the Protection of the Heritage of Indigenous Peoples drafted by Special Rapporteur on Indigenous Peoples of the Commission on Human Rights, includes an obligation requiring national laws to ensure the labeling and correct attribution of indigenous peoples' artistic, literary and cultural works whenever they are offered for public display or sale (Walker, 2000)





� As discussed below, the prior informed consent by the local/indigenous communities has been established in some national laws.


� See several examples in Laird (Editor), 2002.


� Presentation by Ricardo Torres (Fundación Humboldt) to the “Seminario Regional: Acceso a los recursos fitogenéticos en la región Andina: el CBD, la Decisión 391, el Tratado de la FAO y otros avances políticos y normativos”, SPDA-SAREC-CIP, Lima, July 17 and 18, 2003.


� This may happen many years after access was accorded, while in some cases commercial exploitation may never occur.


� Benefit sharing can be made by non.monetary means, such as technology transfer and training. As exemplified by the system provided under the ITPGRFA. See on the topic  Laird and ten Kate, 2002.


� Communication by Dutfield  to the electronic dialogue of the UK Commission on Intellectual Property,  27-11-01.


� See subsection on Peru.


� See, e.g. CBD Executive Secretary, 2003.


� See, e.g. Heath and Weidlich, 2003, p. 75.


� Presentation by María Elisa Febres to the “Seminario Regional: Acceso a los recursos fitogenéticos en la región Andina: el CBD, la Decisión 391, el Tratado de la FAO y otros avances políticos y normativos”, SPDA-SAREC-CIP, Lima, July 17 and 18, 2003.


� See “Brazil’s Biopiracy Laws ‘are stifling research’”, SciDevNet, 21 July 2003. (� HYPERLINK http://www.scidev.net ��www.scidev.net�) 


� Prior informed consent of the local community is required in Philippines for access to all types of natural resources, under the 1997 Indigenous Peoples Rights Act.


� The Mataatua Declaration on Cultural and Intellectual Property Rights of Indigenous Peoples and the Draft Declaration on the Rights of Indigenous Peoples both allude to the legal recognition of indigenous communities´ intellectual property rights as elements of indigenous peoples’ self-determination.


� This relationship may also be characterized as a “trust model”, whereunder the right created by law is assigned to an entity other than the local/indigenous community (Ghosh, 2003).


� This objective may be seen in the context of the right to development as an “inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realized” (Article 1.1 of the Declaration on the Right to Development, adopted by United Nations General Assembly resolution 41/128 of 4 December 1986). 





� For instance, “pisco”, “chuao cacao” and “cocuy pecayero” are appellations of origin linked to TK in the Andean Community (Vivas Eugui and Ruiz Müller, 2001). Under the Indian Geographical Indications of Goods (Registrations and Protection) Act, 1999, traditional Indian products like basmati rice and Darjeeling tea may be protected (Sahai, 2003, p. 170). 





� See, e.g. WIPO Secretariat (2003b).


� See, e.g., Dutfield, 2000; Correa , 2002, regarding, in particular, traditional medicine. 


� Except for knowledge of confidential nature.


� There are good and bad experiences in this regard. A US patent over the medicinal use of turmeric was cancelled by the US Patent and Trademark Office upon request of the Indian Government. A similar challenge against a patent over ayahuasca (the “vine of the spirits” among the  Amazon Quichua people), however, failed. In 1986, after research in Ecuadorian Amazonia, a US scientist  (and president of the International Plant Medicine Corporation)  was granted US Plant patent No. 5,751 on ayahuasca (Banisteriopsis caapi), a plant used for many medicinal and ritual purposes.. Upon a request for reexamination of the patent by the Coordinating Body for the Indigenous Organizations of the Amazon Basin (COICA), the Coalition for Amazonian Peoples and Their Environment, and lawyers at the Center for International Environmental Law (CIEL), the U.S. Patent and Trademark Office (PTO) revoked the  patent in November 1999. The PTO based its decision on the fact that publications describing Banisteriopsis caapi were "known and available" prior to the filing of the patent application. Nevertheless, on appeal the patent was deemed valid and reinstated.


� “The Contracting Parties agree that the standard Material Transfer Agreement referred to in Article 12.4 shall include a requirement that a recipient who commercializes a product that is a plant genetic resource for food and agriculture and that incorporates material accessed from the Multilateral System, shall pay to the mechanism referred to in Article 19.3(f), an equitable share of the benefits arising from the commercialization of that product, except whenever such a product is available without restriction to others for further research and breeding, in which case the recipient who commercializes shall be encouraged to make such payment…”





� By definition, the PGRFA under the Multilateral System are deemed to be in the public domain (article 11.2). A question may arise as to whether materials put into the system by other entitites, persons and international organizations (articles 11. 3 and 11.5) would also be deemed in the public domain. This seems to be the case, to the extent that access to the material shall be accorded “free of charge” (article 12.3 (b)) and under conditions that aim at ensuring that the materials “continue to be made available” to the MLS (article 12.3 (g).


� For instance, the “Potatos’ Parc”initiative undertaken in Peru that aims to create a protected area of agro-biodiversity, genetic resources and traditional knowledge (Report of the Multistakeholder Dialogue  on Trade, Intellectual Property and Biological and Genetic Resources in Latin America, Cusco, Peru, 22-24, February 2001, available at � HYPERLINK "http://www.ictsd.org/dialogueweb/texts/report2.htm" ��www.ictsd.org/dialogueweb/texts/report2.htm�); the “Low-External-Input Sustainable Agricultural Practices” project, based on participatory development and support of farmers’ experimentation (for example, experiences in northern Ghana, Andean valleys and Indian Deccan Plateau) (ILEIA, 1999, p.5).








� For instance, farmer-centred research and extension with a view to combining the knowledge and research capabilities of local farmers with those of R&D organizations (for example, centres for propagation in the region of Moramanga, Madagascar) (Tucker, 1999, p.106).





� For instance, Low-External-Input Sustainable Agricultural Practices based on participatory development and support of farmers’ experimentation (for example, experiences in northern Ghana, Andean valleys and Indian Deccan Plateau) (ILEIA, 1999, p.5).





� For instance, Agroecological-based natural resource management for low-income farmers (Altieri and von der Weid, 2000).





� Declaration of the United States of America to the First Session of the WIPO Committee, May 1, 2001. A Center for Arab and Mediterranean Music was established by Tunisia in 1992 (see the Report of the WIPO Committee, para. 35).





� See also CBD Executive Secretary, 2003, Annex.


�See, e.g.,  the ILO Convention 169 Concerning Indigenous and Tribal Peoples in Independent Countries, adopted 27 June 1989, and the Draft Declaration on the Rights of Indigenous Peoples.


� The conferred rights do not extend to acts committed in good faith, with no intention to use the protected variety as propagating material or for commercial purpose, and in case of the cultivation or propagation by a farmer of a protected local domestic plant variety from the propagating material made by himself, provided that in the case where the Minister, with the approval of the Commission, publishes a local domestic plant variety as a promoted plant variety, its cultivation or propagation by a farmer may be made in the quantity not exceeding three times the quantity obtained.


� Four Directions Council, 1996, “Forests, indigenous peoples and biodiversity”, paper submitted to the Secretariat of the Convention on Biological Diversity, quoted in Dutfield, 2003b)








�You forgot the a) but again, since you do not come back to those a-b-c to develop them further, I would just put ";" betweent the three issues.





